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In the District Court of the United States for the

District of Oregon.

No. L.-10,884.

J. M. JANSSEN,
Plaintiff,

vs.

E. R. SHOWN, LUTHER McCARTHY, and E.

SHOEMAKER,
Defendants.

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States to E. R. Shown,
Luther McCarthy, and E. Shoemaker, the De-

fendants and Appellees Herein, GREETINGS :

You, and each of you, are hereby cited, required
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and admonished to be and appear in the United

States Circuit Court of Appeals for the 9th Cir-

cuit, in the City of San Francisco, State of Cali-

fornia, within thirty (30) days from the date hereof,

pursuant to an order allowing an appeal from the

District Court of the United States for the Dis-

trict of Oregon, in a suit wherein J. M. Janssen is

plaintiff and appellant, and you are defendants

and appellees, to show cause, if any there be, why

the judgment of dismissal rendered against said

plaintiff should not be corrected, and why speedy

justice should not be done to the parties on that

behalf.

Done in open court in the City of Portland in

the District and State of Oregon, this 27th day of

January, 1931.

JOHN H. McNARY,
Judge of the District Court, for the District of

Oregon. [1*]

[Endorsed] : Filed Jan. 27, 1931.

In the District Court of the United States for the

District of Oregon.

March Term, 1930.

BE IT REMEMBERED, that on the 30th day

of June, 1930, there was duly filed in the District

Court of the United States for the District of Ore-

gon, an amended complaint, in words and figures

as follows, to wit: [2]

*Page-number appearing at the foot of page of original certified

Transcript of Becord.
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In the District Court of the United States for the

District of Oregon.

No. L.-10,884.

J. M. JANSSEN,
Plaintiff,

vs.

E. E. SHOWN, LUTHER McCARTHY, and E.

SHOEMAKER,
Defendants.

AMENDED COMPLAINT.

Comes now the plaintiff and for cause of action

against the defendants complains and alleges as

follows

:

1.

That at all times herein mentioned plaintiff was

and now is a citizen of the State of Washington.

2.

That at all times herein mentioned, the defend-

ants E. R. Shown, Luther McCarthy and E. Shoe-

maker, and each of them, were and now are citi-

zens of the State of Oregon, residing in Wheeler

County in said State.

3.

That the amount in controversy in this cause

exceeds the sum of $3,000.00, exclusive of interest

and costs, and that, by reason of the premises and

said diversity of citizenship, the above-entitled

court has jurisdiction of the parties herein and

of the subject matter of this action.
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4.

That heretofore and on or about the 15th day of

February, 1929, suit was commenced in the Cir-

cuit Court of the State of Oregon in and for

Wheeler County by X. E. Hall and Lizzie Hall,

his wife, Leander Hall and Lexa Hall, his wife,

and D. D. Hall [3] and Mary Hall, his wife, as

plaintiffs in said action, against J. M. Janssen

(the plaintiff herein) and Johanna H. E. Janssen,

his wife, W. W. Mellar and John Doe Follette, as

defendants, and that, on or about the said date,

summons and complaint in said cause were filed

in the office of the Clerk of said Wheeler County,

Oregon, and served upon the defendants named in

said action in the manner provided by law.

5.

That at the time of the commencement of said

action and pursuant to the prayer of the said

plaintiffs in their complaint in said cause, which

is a public record on file therein, the said plain-

tiffs therein, without notice to the defendants in

said cause, or any of them, on or about the 15th

day of February, 1929, procured ex parte an in-

junction order in said cause, which was on or

about said date signed and entered by the Honor-

able D. R. Parker, Circuit Judge of said court;

that a full, true and correct copy of said injunc-

tion order is annexed hereto marked Exhibit "A"
and by this reference is made a part hereof as though

set forth at length herein.

That said injunction order was thereupon duly

filed in said court and cause, and shortly thereafter
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was duly personally served upon the defendants

in said cause, including this plaintiff, in the man-

ner provided by law.

6.

That on the same date and in order to procure

the issuance of said injunction order by the court

in said cause, the plaintiffs therein caused to be

executed and filed in said cause a certain injunc-

tion bond or undertaking for injunction, and that

the defendants herein, and each of them, are the

sureties in said bond or undertaking for injunc-

tion, and that the defendants executed the same as

sureties on or about the date shown thereon; that

[4] the following is a full, true and correct copy

of said undertaking for injunction:

*'In the Circuit Court of the State of Oregon for

the County of Wheeler.

^'X. E. HALL and LIZZIE HALL, His Wife,

LEANDER HALL and LEXA HALL, His

Wife, D. D. HALL and MARY HALL, His

Wife,

Plaintiffs,

vs.

''J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and

JOHN DOE FOLLETTE,
Defendants.

"UNDERTAKING FOR INJUNCTION.

"WHEREAS, the above-named plaintiffs have

commenced a suit in the above-entitled court
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against the above-named defendants, and is about

to apply to said court for an injunction in said

action, enjoining and restraining J. M. Janssen

and Johanna H. E. Janssen, from the commission

of the following acts: Selling, disposing of, giving

away, exchanging, encumbering, or in anywise dis-

posing of any of the real or personal property

received by the said defendants from the plaintiffs

herein, or any of them from the sale of any of the

property received by them, or either of them from

the plaintiffs herein, and from selling, assigning,

transferring, giving away, depositing as collateral,

or in anywise disposing of or encumbering the

$3,000.00 note and mortgage received by them

from the plaintiffs, D. D. Hall and Mary Hall,

his wife; and enjoining and restraining the de-

fendants W. W. Mellar and John Doe Follette,

from the commission of the following acts: Sell-

ing, assigning, disposing of, depositing as col-

lateral or in anywise encumbering the four $500.00

notes and mortgage securing the same received

by them or either of them from the plaintiffs X.

E. Hall and Lizzie Hall, his wife.

''NOW THEREFOEE, we, the undersigned, in

consideration of the premises, and of the issuing

of said injunction, do jointly and severally under-

take that plaintiffs above named will pay all

costs and disbursements, and such damages not ex-

ceeding the sum of Five Thousand (5000) Dol-

lars as they may sustain by reason of said injunc-

tion, if the same be wrongful or without sufficient

cause.
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*'Dated this 14th day of February, A. D. 1929.

^'X. E. HALL, (Seal)

^'Princii)al.

^'E. K. SHOWN. (Seal)

''LUTHER McCarthy. (Seal)

"E. SHOEMAKER. (Seal)

''State of Oregon,

"County of Wheeler,—ss.

"15000

"E. R. Shown, Luther McCarthy and E. Shoe-

maker, being first duly sworn, say, each for him-

self, that / surety in the foregoing undertaking;

that I am neither a counselor or attorney at law,

sheriff clerk of any court, or other officer of any

court; and that I am a resident and freeholder

within the State of Oregon, and I am worth Five

Thousand Dollars, over and above all just debts

and legal liabilities and exclusive of property

exempt from execution.

"E. R. SHOWN.
"LUTHER McCarthy.
"E. SHOEMAKER. [5]

"Subscribed and sworn to before me this 14 day

of February, 1929.

"(Notarial Seal) FRED ANDERSON,
"Notary Public for Oregon.

"My commission expires 4-15-1931."

7.

That said injunction order hereinabove referred

to remained in full force and effect from the date

of its issuance, as aforesaid, until the 28th day
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of May, 1929; that on said last-mentioned date,

the said injunction order and the said cause and

each of them, were by the plaintiffs therein vol-

untarily dismissed with prejudice, by order of said

Circuit Court; that a full, true, and correct copy

of said order of the court is annexed hereto,

marked Exhibit "B," and by this reference is in-

corporated herein and made a part hereof as

though set forth at length herein.

8.

That said order of dismissal was, and is, a final

order, and that no appeal has ever been taken

therefrom by any party in any court, and the time

for appeal therefrom has expired.

9.

That on the same date, to wit. May 28, 1929, and

shortly prior to the entry of said order of said

Circuit Court dismissing the said injunction or-

der and the said cause in Wheeler County, Ore-

gon, the plaintiffs and defendants therein signed

and executed a certain stipulation in writing, and

that a full, true and correct copy thereof is an-

nexed hereto, marked Exhibit "C" and by this

reference is incorporated herein and made a part

hereof as though set forth at length herein.

10.

That said stipulation hereinabove referred to

was never filed in the Circuit Court of the State

of Oregon for Wheeler County, or iii the office of

the Clerk of said court, or anywhere within the
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State of Oregon. That Paragraph 14 of said

stipulation expressly provides as follows: [6]

''14.

It is covenanted by and between the par-

ties hereto that as a condition precedent to

this stipulation having any effect whatsoever,

that the conveyances to the trustee herein

provided for shall first be duly executed and

delivered to the trustee, and all suits and ac-

tions involved in this agi^eement shall remain

in statu quo until such conveyances have been

executed and delivered, SAVE AND EX-
CEPT, that the contempt proceeding pending

in Wheeler County, Oregon, being entitled

State of Oregon ex rel. X. E. Hall et al. vs.

J. N. Janssen shall be continued subject to

being re-noted. It is further stipulated that

the setting of the Yakima County damage case

for the 5th day of June, 1929, shall be vacated."

That the plaintiff herein J. M. Janssen and

Johanna H. E. Janssen, his wife, executed a deed

of conveyance as provided in ParagTaph 4 of said

stipulation and said deed of conveyance was de-

livered to the attorney for said HaU and said at-

torney caused the same to be recorded in Wheeler

Coimty, Oregon, but said ?X. E. Hall and Lizzie

Hall, his wife, wholly failed to perform or comply

with the terms and provisions of Paragraph 5 of

said stipulation.

That although the said plaintiffs therein dis-

missed with prejudice the said cause pending in

the Circuit Court of Wheeler County, Oregon, re-



10 J. M. Janssen vs.

ferred to in Paragraph 2 of said stipulation,

nevertheless the plaintiffs therein wholly failed to

execute and deliver to the said trustee therein

referred to, Guaranty Trust Company of Yakima,

Washington, the conveyance of property referred

to in said stipulation or any conveyances or in-

struments whatsoever. That by reason thereof

the express condition precedent to said stipulation

having any effect whatsoever was never performed

and the said stipulation never at any time took

effect or had any effect whatsoever, but the said

stipulation at all times was and now is null and

void and not binding upon any person whomso-

ever. That the said trust therein referred to was

never at any time accepted or exercised by the said

Guaranty Trust Company named therein as trus-

tee and that the said Guaranty Trust Company

had no knowledge thereof whatsoever until several

months subsequent thereto, and that the said Guar-

anty Trust Company, when notified [7] thereof

expressly repudiated the same and declined and

refused to act as trustee thereunder.

11.

That on or about the 1st day of August, 1929,

by reason of said failure of said plaintiffs therein

to execute and deliver conveyances to the said

trustee as provided in said stipulation said J. M.

Janssen, the plaintiff herein, caused the Guar-

anty Trust Company, a corporation, to be made
an additional party in said cause hereinabove re-

ferred to pending in the Superior Court of the

State of Washington, in and for Yakima County,
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and, pursuant to a petition therefor, duly made

and filed in said court and cause by said J. M.

Janssen and Johanna H. E. Janssen, husband and

wife, caused an order to show cause to be issued

and entered by the said court ordering and re-

quiring said X. E. Hall and Lizzie Hall, husband

and wife, and the Guaranty Trust Company, a

corporation, and each of them, to appear in said

court on August 7, 1929, and then and there show

cause if any there be why that certain deed of

conveyance covering certain property therein de-

scribed, situated in Wheeler County, State of Ore-

gon, dated and recorded May 28, 1929, from J.

M. Janssen and Johanna H. E. Janssen, his wife,

as grantors, and to Guaranty Trust Company, a

corporation, as grantee and trustee, should not be

cancelled, set aside and held for a^ught, and the

said Guaranty Trust Company, a corporation, be

ordered and required to make, execute and ac-

knowledge and deliver a quitclaim deed, rede-

livering said property to J. M. Janssen and Jo-

hanna H. E. Jannsen. That the said Guaranty

Trust Company, a corporation, in response to said

order to show cause, duly served and filed in said

court its answer to said order to show cause and

said petition therefor, and that the material por-

tion of said answer reads as follows: [8]

''That this answering defendant has no

knowledge with reference to the facts set forth

in said petition, and hereby disclaims any and

all right, title or interest in and to said prop-
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erty described in said petition and in said quit-

claim deed and hereby offers to execute a deed

transferring said property back to the said

Janssen if authorized or directed so to do by

the court.

"3.

''That this answering defendant had no

knowledge of the making of the stipulation set

forth in said petition nor of the deed convey-

ing the property to it, and makes no claim to

said property, has not at any time accepted,

and does not accept, the trust therein set forth,

and hereby tenders into court a quit-claim deed

to said property, same to be delivered or not

delivered as to the court may seem meet and

just in the premises.

''WHEREFORE, this answering defendant

prays that it be relieved of any and all liability

under and by virtue of said stipulation and said

deed, and that it make such disposition of the

deed hereby tendered into court as to it seems

fit."

That said hearing was thereafter duly continued

by agreement of all parties and came on for hearing

on or about the 14th day of August, 1929, and that

said parties Hall and parties Janssen were present

in person and by their respective counsel, and the

said Court considered the affidavits filed and heard

oral testimony submitted by both parties and heard

the arguments of counsel and considered written

briefs thereafter submitted by respective counsel

for said parties, and after taking said matter under
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adviscimeiit, the said Superioi- Court oi! Yakima
County, Wasliington, by the Honorable Dol^di Bar-

nett, Judge of said court, on December 5, 1929, ren-

dered its written opinion therein, the material por-

tion of which i)rovides as follows:

"The court is of the opinion that in view of

the fact that plaintiff did not comply with the

stipulation mitil after the revocation thereof

by the defendant, the same should be set aside."

That, pursuant to said written decision and there-

after on the 14th day of December, 1929, the said

Court caused to be entered in said cause in Yakima
County, Washington, an order setting aside stipu-

lation and ordering redelivery of deed, and that a

full, true and correct copy of said order is annexed,

marked Exhibit "D" and by this reference is incor-

porated herein and made a part hereof as fully as

though set forth at length herein. That [9] the

said order is a final order and that no appeal has

ever been taken therefrom by any party in any court

and the time for appeal therefrom has expired and

that said order is res adjudicata upon all parties in

said cause and in this cause as to the invalidity of

said proposed stipulation.

12.

That said injunction order hereinabove referred

to was wrongful and without sufficient cause.

13.

That prior to the commencement of said action

in the Superior Court of Wheeler County, Oregon,

an action was commenced on or about the 16th day
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of January, 1929, against the same defendants J. M.

Janssen and Johanna H. E. Janssen, as defendants,

said J. M. Janssen being the plaintiff herein, in the

Superior Court of the State of Washington in and

for Yakima County, being cause No. 23,057 in said

court, and that said action in the State of Wash-
ington was pending prior to the commencement of

said action in Wheeler County, Oregon, and is now
pending and has been pending at all times since

January 16, 1929, on which date summons and com-

plaint were served personally upon the defendants

therein, and filed in said cause in the manner pro-

vided by law.

14.

That said action in Yakima County, Washington,

was an action at law to recover damages arising

from the exchange of certain real and personal

property between the said X. E. Hall and the same

J. M. Janssen, due to alleged fraud on the part of

said J. M. Janssen, and that said action in the Cir-

cuit Court of Wheeler County, Oregon, was an ac-

tion in equity to rescind the same identical exchange

of property by reason of the same identical alleged

fraud on the part of the said J. M. Janssen ; that the

parties, the subject matter, and cause of action were

the same in [10] both of said actions.

15.

That attached hereto marked Exhibit "E" and by

this reference made a part hereof, is a full, true and

correct copy of the pleadings in said action in the

Superior Court of Yakima County, Washington.
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16.

That attached hereto marked Exhibit "F" and by

this reference made a part hereof, is a full, true and
correct copy of the pleadings in said action in the

Circuit Court of Wheeler County, Oregon.

17.

That by the commencement and prosecution of

said action in the Superior Court of Yakima County,

Washington, the said plaintiffs X. E. Hall and

Lizzie Hall, his wife, made an election of remedies

so that they were thereafter barred, precluded and

estopped from maintaining the alleged cause of ac-

tion set out in their complaint in said action in

Wheeler County, Oregon.

18.

That the issuance of said injunction order was

further wrongful and without sufficient cause for

the reason that the plaintiffs in said action had

ample security for any damages, if any, incurred

or sustained by them by reason of said alleged fraud,

if any ; this by reason of the fact that said plaintiffs

in said cause were the owners of large and valuable

properties and tracts of real estate and farms situ-

ate in Yakima County, Washington, and in the

State of Montana, which in said exchange had been

conveyed by said J. M. Janssen to said X. E. Hall

and Lizzie Hall, his wife, and that by reason of said

exchange title to said Washington and Montana

lands was vested in said X. E. Hall. [11]

19.

That at all times herein mentioned, and at a time
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prior to the commencement of the said action in

Yakima County, Washington, and the said action in

Wheeler County, Oregon, the plaintiff herein, J. M.

Janssen, was the owner of all that certain real and

personal property situate in Wheeler County, Ore-

gon, more fully described in said injunction order

attached hereto as Exhibit "A" and particularly

including a herd of 360 head of cattle therm men-

tioned; that at all of said times the plaintiff herein

was in lawful possession of all of said property and

had full right and lawful authority to sell or other-

wise dispose of the same, but for the said injunction

order.

20.

That at the time of the issuance of said injunction

order and subsequent thereto, the said 360 head of

cattle and their offspring were ready for marketing,

and all of the hay upon said premises (said cattle

being located upon said farai in Wheeler County,

Oregon) and all of the feed that this plaintiff had

been able to obtain for them had been consumed;

that the market value of said cattle in the State of

Oregon during a portion of the time that said in-

junction order was in full force and effect was un-

usually high; but thereafter said market value

thereof greatly declined during the pendency of said

injunction order and prior to the dissolution

thereof; that, under the circumstances, an efficient

and prudent handling of said stock required that

the same should be sold and disposed of during

said period, and that this plaintiff desired to do so,

but was precluded and prevented, against his will,
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from selling and disposing of said stock by reason

of said wrongful injunction order; that it was also

necessary that this plaintiff incur, and plaintiff did

incur and pay, a large amount of costs, expenses

and attorneys' fees by reason of the wi-ongful issu-

ance of said injunction order, as aforesaid, and in

order to procure the dissolution thereof. [12]

21.

That by reason of the premises, and by reason of

said wrongful issuance of said injunction order, and

by reason of plaintiff 's being prevented from selling

and disposing of any of said property therein re-

ferred to, and particularly the said cattle, by said in-

junction order, and by reason of loss of profits to this

plaintiff by reason of his inability to sell said prop-

erty, and by reason of the diminution in the market

Value of said property and particularly the said cattle

during the period that the said injunction order re-

mained in full force and effect, and for injury to

this plaintiff's business as a faimer and stock-raiser,

and on account of said costs, expenses and attorneys'

fees so incurred by this plaintiff, as aforesaid, on

account of the wrongful issuance of said injunction

order and in order to procure the dissolution thereof,

the plaintiff herein suffered and sustained damages

thereby in a sum greatly exceeding the penalty or

amount of said injunction bond or undertaking for

injunction, to wit, greatly in excess of the sum of

$5,000.00, and that no part thereof has been paid.

WHEREFORE, plaintiff prays that he may have

and recover judgment against the said defendants,

and each of them, jointly and severally, in the sum
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of $5,000.00, and for his costs and disbursements

herein.

CHENEY & HUTCHESON,
Attorneys for Plaintiff.

State of Washington,

County of Yakima,—ss.

J. M. Janssen, being first duly sworn on oath,

deposes and says: That I am the plaintiff above

named. That I have read the foregoing amended

complaint, know the contents thereof and believe

the same to be true.

J. M. JANSSEN.

Subscribed and sworn to before me this 23d day of

June, 1930.

[Notarial Seal] ELWOOD HUTCHESON,
Notary Public for Washington, Residing at Yakima

Therein. [13]

EXHIBIT "A."

In the Circuit Court of the State of Oregon for the

County of Wheeler.

X. E. HALL and LIZZIE HALL, His Wife,

LEANDER HALL and LEXA HALL, His

Wife, D. D. HALL and MARY HALL, His

Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and

JOHN DOE FOLLETTE,
Defendants.
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Whereas, the above named plaintiffs have com-

menced a suit in the above entitled court against the

above named defendants, and have applied to said

court for an injunction therein, enjoining and re-

straining defendants and each of them from the

commission of certain acts in the complaint in said

suit fully set forth, and hereinafter more particu-

larly mentioned.

And in appearing to the Court that this is a

proper cause for an injunction and that sufficient

grounds exist therefor, and that said plaintiffs have

given a good and sufficient undertaking to the effect

that they will pay all costs and disbursements that

may be decreed to the defendants and such damages

not exceeding the simi of Five Thousand ($5000.00)

Dollars, as the defendants may sustain by reason

of this injunction, if the same be wrongfully or with-

out sufficient cause, which said undertaking has been

approved by said court.

IT IS THEREFORE ORDERED that the de-

fendants J. M. Janssen and Johanna H. E. Janssen,

and their attorneys, counselors, agents, and assis-

tants, and each and all of them, under the penalties

prescribed by law until the further order of this

Court do absolutely desist and refrain from selling,

disposing of, giving away, exchanging, mortgaging

or otherwise incumbering any of the real or personal

property received by said defendants, or any of

them from the plaintiffs herein, and more particu-

larly described as follows, to-wit

:

The SWy4 of the NE14, the NWi/4 of the NW14,

the 81/2 of the NWi/4 and the 81/2 of Section 6, in
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Township 12, south of Eaiige 22, East of the Wil-

lamette Meridian, save and except one acre, more

or less in the NWi/4 of the NW14, a portion thereof

deeded on November 8, 1900 to Sadie B. Hill, and

recorded in Vol. 3, page 256 of Wheeler County,

Oregon, Deed Records, a portion thereof deeded on

July 31, 1900, to A. J. Shrum and others recorded

in Vol. 1 page 600 of Wheeler County, Oregon, deed

records; and a portion thereof deeded to John L.

Hollingshead on February 11, 1901, and recorded

in Vol. 3, page 341, of Wheeler County, Oregon

Deed records, save and except a strip of one acre

deeded to Wheeler County, Oregon for the Ochoco

Highway, all situated in Wheeler County, Oregon,

and containing 462.35 acres, more or less.

Also, all of Section 1; the W/2 of the SE14 of

Section 2; the Ei/^ of Section 11, all of Section 12,

the NWy4 of the NEi/4, the m/2 of the NW14 and

the SWi/4 of the NW14 of Section 13, and the NEl^
of Section 14, saving and excepting from said Sec-

tion 1, first description referred to the following

portions thereof, to-wit: [14]

The NEi/4 of the NEi^, also a tract of 24 acres

deed to W. G. Sasser located in the NWi/4 of the

NEI/4 and the NEi/4 of the NW14 of said section

described as follows: Commencing at the NE cor-

ner of the NWi/4 of the NE14 of said Section 1;

thence running W on the Tp. line 96 rods to the

middle of a small stream at the S. end of Nelson

Stref, in Mitchell, Oregon; thence in a Southerly

direction 40 rods, thence E. to a point 40 rods due S.

to the place of beginning; thence N. 40 rods to the
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place of beginning; also excepting a tract of about

1/4 acre deed to W. T. Maxwell, located in the NEI/4

of the NW^/4 of Section 1 above named and de-

scribed as follows: Beginning at a point 4 chains

and 74 links W. on the Tp. line from the NE cor-

ner of the NEi/4 of the NWi/4 of Section 1 above

named, thence S. 14 degrees W. 100 feet thence W.
100 feet; then thence N. 100 ft. thence E. 100 feet to

the place of beginning; also excepting 1/4 of an acre

deeded to J. M. Johnson in the NEi/4 of the NWi/4

of said Section 1 bounded as follows: begiiming on

the W. side of Nelson Street at a stone marked "R

"

at the SE corner of the Charles Nelson lot in the

Town of Mitchell, Oregon; thence East 10 feet;

thence South 100 feet ; thence West 100 feet ; thence

North 100 feet thence E. 90 feet to the place of be-

ginning containing approximately 1933 acres, and

located in Wheeler Count}-, Oregon, all of last above

described lands being in Tp. 12, S. R. 21, E. W. M.

Also all water and water rights appurtenante to

all of the above described land.

Together with the buildings, improvements, and

fencing thereon, consisting of two houses, three barns,

two granaries, two hen houses, two bunk houses,

one blacksmith shop and other sheds, and all fencing

and cross fencing; also 360 head of cattle, 500 tons

of hay, 15 head of horses, 8 set of harness, 3 saddles,

two section spring tooth harrows, one disk harrow,

one 2 way plow, one Section peg toothed harrows,

two walking plows, one 5 shovel cultivator, one 2

shovel cultivator, one fanning mill, one com planter,

one riding plow, two mowers, one rake, three

wagons, one blacksmith outfit, one new^ cream sepa-
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rator, one old cream separator, one grain binder, one

drill, hay derrick and stackers, 70 chickens, 10 tur-

keys, one drag saw, one hundred tons of straw, two

hay frames, two hay forks, several wire stretchers,

forks, shovels and small tools, cross cut saw, one

hand saw, 2000 pounds of salt, 200 bushels of grain,

several hay slings, quantity of posts and lumber,

barb wire and nails and other miscellaneous prop-

erty and tolls used in and about said farm, and de-

fendants and each of them are further restrained

and enjoined from expending, exchanging, giving

away or disposing of any of the proceeds received

by the defendants, or either of them, or any part

thereof, and from selling any of said property so

received by them or any of them from the plaintiffs

and from selling, assigning, transferring, giving

away, disposing of or incumbering the $3000.00 note

and mortgage received by them or any of them from

the defendants D. D. Hall and Mary Hall, his wife,

and that this order shall be binding upon the de-

fendants their agents, servants, attorneys and em-

ployees and upon all persons claiming by, through or

under them or any of them.

IT IS FURTHER ORDERED that the defend-

ants W. W. Mellar and John Doe Follette and their

attorneys, counselors, agents and assistants and each

and every of them, under the penalties prescribed

by law and every one of them, until the further order

of the Court, do absolutely desist and refrain from

selling, assigning, disposing of, depositing as collat-

eral or in any wise encimibering the four $500.00

notes and mortgage securing the same received [15]
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by them or either of them from the plaintiffs X. E.

liall and Lizzie Hall, his wife.

IT IS FURTHER ORDERED that this injunc-

tion order be served upon the defendants and each

of them in the same manner as the service of sum-

mons.

Dated at Condon, in the County of Gilliam, State

of Oregon, this 15th day of February, 1929.

D. R. PARKER,
Circuit Judge. [16]

EXHIBIT ''B."

In the Circuit Court of the State of Oregon for

the County of Wheeler.

X. E. HALL and LIZZIE HALL, His Wife,

LEANDER HALL and LEXA HALL, His

Wife; D. D. HALL and MARY HALL,
His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and

JOHN DOE FOLLETTE,
Defendants.

ORDER DISMISSING ACTION.

Now on this 28 day of May, 1929, this cause

came on to be heard upon an application of the

plaintiffs and defendants both appearing in court,

asking for an order dismissing this suit.

IT IS HEREBY ORDERED, ADJUDGED
AND DECREED BY THE COURT that this
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cause be and the same is hereby dismissed with

prejudice.

D. R. PAEKER,
Judge.

0. K.—JOSEPH C. CHENEY,
Attorney for Defendant. [17]

EXHIBIT "C'

In the Superior Court of the State of Washing-

ton, in and for Yakima County.

Court No. 23057.

X. E. HALL and LIZZIE HALL, His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and MRS. JANSSEN, His Wife,

Defendants,

and

In the Circuit Court of the State of Oregon for

Wheeler County.

Court No.

X. E. HALL and LIZZIE HALL, His Wife;

LEANDER HALL and LENA HALL, His

Wife; D. D. HALL and MARY HALL,
His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and JOHN
DOE EOLLETTE,

Defendants.
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STIPULATION.

IT IS HEREBY STIPULATED by and be-

tween the parties hereto, the plaintiffs in each ac-

tion appearing by and being represented by X. E.

HALL in his own proper person, and H. J.

SNIVELY, his attorney of record, and the de-

fendants in each case appearing by and acting

through J. M. JANSSEN in his own proper per-

son, and JOSEPH C. CHENEY, attorney of rec-

ord for said defendants in each case as follows:

1.

That the Yakima County case which is cause

No. 23057, Superior Court of Yakima County,

shall be set for trial before the court sitting with-

out a jury, on the 9th day of July, 1929, at 9:30

A. M.

2.

That the cause pending in the Circuit Court of

Wheeler County, Oregon, being cause No. ,

shall be dismissed with prejudice, and the con-

tempt proceeding known as State ex rel. case vs.

J. M. Janssen shall be dismissed.

3.

That the Guaranty Trust Company, a corpora-

tion, of Yakima, Washington, shall be the trustee

to carry out the terms of this stipulation as here-

inafter provided.

4.

That the defendant J. M. Janssen, and Johanna
H. E. Janssen, his wife, shall cause to be deeded
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to said trustee the land situate in Wheeler County,

Oregon, which is described in that certain deed

executed by X. E. Hall and Lizzie Hall to J. M.

Janssen, bearing date the 30th day of November,

1928, in trust for the purposes hereinafter speci-

fied, except 462.35 acres of land heretofore sold

to Ralph Folston.

5.

That said X. E. Hall and Lizzie Hall, his wife,

shall cause to be conveyed to said trustee the prop-

erty described in the complaint [18] in the Ore-

gon case, in paragraph 7 thereof, consisting of

261/2 acre tract and a 15% acre tract, situate in

Yakima County, Washington, near Emerald sta-

tion.

6.

Said trustee shall hold title to said property for

the sole purpose of securing any judgment that

may be rendered by the Superior Court of Yakima

Coimty, in said cause No. 23057, and in the event

that judgment is rendered in favor of the plain-

tilf in said case, then and in that event said trus-

tee shall sell the real property situate in the State

of Oregon, at private sale, within four (4) months

of the entry of the final judgment, (by final judg-

ment is meant a judgment either of the Superior

Court from which the time to appeal has elapsed, or

a final judgment of the State of Washington, in event

of appeal) and the proceeds thereof, shall be paid

by said trustee into the registry of the Superior

Court of Yakima County, to be appli<ied upon any

such judgment. That in the event that said Supe-
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rior Court of Yakima County enteres a judgment

in favor of the defendant and against the i)lain-

tiff, then in that event said trustee shall sell, within

the same period of time, the Yakima County real

property, and pay the proceeds into the registry

of the Superior Court of Yakima County, to be

applied upon said judgment. Said trustee shall

further, upon the entry of a final judgment as

above described, deed and transfer to the prevail-

ing party the property which said prevailing party

shall transfer to said trustee.

7.

That until the entry of the final judgment as

hereinabove described, the trustee is specifically

given the authority to renew, extend, or replace

any and all mortgages upon said Wheeler County

property, and said trustee is further authorized

and empowered to renew any and all mortgages,

or extend, or to place new mortgages in lieu

thereof, upon said Yakima County property.

8.

Said trustee is hereby authorized and em-

powered to use any and all legal measures to force

said parties to pay all of said charges and ex-

penses.

9.

In the event that said trustee makes any sale of

the real property hereinabove described, said trus-

tee shall be paid from the proceeds all costs and

expenses incurred by it in making any such sales,

including any coimnission or brokerage paid by it
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to any agent necessary to employ, and out of said

proceeds shall first be deducted a reasonable sum
to be agreed upon by H. J. Snively, attorney for

the plaintiffs, and Joseph C. Cheney, attorney for

the defendants, as compensation for services of

such trustee.

10.

It is further stipulated and agreed between the

said parties that the said Hall and said Janssen

each are to operate at their own expense the several

ranches now in their possession and control until

the final judgment is rendered in the Yakima

Comity case. In the event of either of them fail-

ing and neglecting to do this, the trustee is au-

thorized to take over the operation of the place

or land that is not being proper^ly operated and

operate the same during the existence of this trust,

and the trustee shall also do this in the case of

waste being permitted or committed by either of

said parties depreciating the property so in his

possession or control.

11.

In the event of the sale of any of the properties

herein referred to by the trustee, the prevailing

party shall have the option to buy said property

at the highest bona fide price obtainable, and the

amount of his judgment shall be considered as

cash [19] in the purchase thereof.

12.

In the event that the losing party shall pay any

final judgment obtained against him, prior to any

sale of said properties by the trustee, then and in
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that event the trustee shall deed and tran.sfer to

said losing party any of the properties or funds

received by it from said losing party or from his

property.

13.

If the properties or funds provided for the pay-

ment of any judgment that may be obtained by

either party against the other is not sufficient to

pay the same, together with the costs accruing

thereon, then such portion of said judgment as is

unpaid shall be collectable against any other prop-

erty of said property, it being the intention hereof

not in any way to limit the effect or lien of any

judgment obtained by either party against the

other.

14.

It is covenanted by and between the parties

hereto that as a condition precedent to this stipu-

lation having any effect whatsoever, that the con-

veyance to the trustee herein provided for shall

first be duly executed and delivered to the trustee,

and all suits and actions involved in this agree-

ment shall remain in statu quo until such convey-

ances have been executed and delivered, SAVE
AND EXCEPT, that the contempt proceeding

pending in Wheeler County, Oregon, being entitled

State of Oregon Ex rel. X. E. Hall et al. vs. J. N.

Janssens shall be continued subject to being re-

noted. It is further stipulated that the setting of

the Yakima County damage case for the 5th day

of June, 1929, shall be vacated.
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15.

Each party shall have the right to amend his

pleadings generally in the Yakima County case.

IN WITNESS WHEREOF the parties hereto

have hereunto set their hands this 28 day of May,

1929.

J. M. JANSSEN, in His Own Proper

Person.

X. E. HALL, in His Own Proper Per-

son.

H. J. SNIVELY,
Attorney for the Plaintiffs.

JOSEPH C. CHENEY,
Attorney for the Defendants. [20]

EXHIBIT "D."

In the Superior Court of the State of Washington,

in and for Yakima County.

No. 23057.

X. E. HALL and LIZZIE HALL, His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-

SEN, His Wife,

Defendants.

ORDER SETTING ASIDE STIPULATION
AND ORDERING REDELIVERY OF
DEED.

This cause came on regularly to be heard be-

fore the court upon the petition of the defendants
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J. M. Jansscn and Johanna H. E. Janssen, his

wife, for an order making- the Guaranty Trust

Company, a corporation, a party to this proceed-

ings, and for an order requiring plaintiffs and

said defendant Guaranty Trust Company, a cor-

poration, to show cause, if any they had, why the

stipulation entered into herein between the said

Janssen and said Hall on the 28th day of May, 1929,

should not be set aside, and the Guaranty Trust

Company instructed to reconvey certain described

property to the defendants Janssen which the said

Janssen had deeded to said Guaranty Trust Com-

pany in compliance with said stipulation.

Said cause came on to be heard before the court

on the 7th day of August, 1929, at which time same

was continued until the 14th day of August, 1929,

and thereafter came on to be heard upon affidavits

filed herein and upon testimony adduced in open

court and upon admissions made by the parties

hereto in open court; plaintiff appearing at said

hearing in person and by H. J. Snively his attor-

ney of record; the defendants J. M. Janssen and

Johanna H. E. Janssen, appearing by their attor-

neys of record Joseph C. Cheney and Elwood

Hutcheson; and the Guaranty Trust Company, a

corporation, having filed an answer herein wherein

they disclaimed all interest in the premises, and

further alleged that they did not accept the trust

set forth in the stipulation, and at no time ac-

cepted the transfer of said property, and at the

time of filing said answer filed with the clerk of

this court a quit-claim deed to said property, nam-
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ing the defendants herein as grantees; and the

matter having been submitted to the court upon

evidence oral, documentary and by affidavits, and

the court having heard the oral arguments of

counsel and having taken same under advisement,

and the parties having thereafter filed written

briefs herein and the court having duly considered

same, now, being fully advised in the premises, it

is hereby

ORDERED, ADJUDGED AND DECREED:
That the stipulation on file herein and referred to

in the petition of said defendants dated the 28th

day of May, 1929, be, and the same is, hereby set

aside and held for naught.

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED : That the Guaranty Trust Com-

panj^, a corporation, be, and it is hereby ordered

to convey said property described in said petition

and in said stipulation to the defendants herein,

and the clerk of this court is hereby ordered and

directed to deliver to said defendants, or to their

attorneys of record, the quit-claim deed deposited

with him by said Guaranty Trust Company, a cor-

poration, forthwith, [21]

IT IS FURTHER ORDERED, ADJUDGED
AND DECREED: That the deed executed by the

defendants Janssen on the 28th day of May, 1929,

conveying the property described in said stipula-

tion and in the petition above referred to, be, and

the same is, hereby set aside, cancelled and held

for naught.
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Done in open court his 14th day of December,

1929.

DOLPH BARNETT,
Judge. [22]

EXHIBIT ''E."

In the Superior Court of the State of Washing-

ton, in and for the County of Yakima.

X. E. HALL and LIZZIE HALL, His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and MRS. J. M. JANSSEN, His

Wife,

Defendants.

COMPLAINT.

Come now the plaintiffs and for cause of action

allege :

—

I.

That at aU times herein mentioned the plaintiffs

were and now are husband and wife.

II.

That at all times herein mentioned the defend-

ants were and now are husband and wife.

III.

That on or about the 29th day of November,

1928, the plaintiffs being the owners of 2399 acres

of land in Wheeler County, Oregon, subject to a

mortgage for $17,000.00, and also the owner of 360

head of cattle and 500 tons of hay located on said

land subject to a mortgage for $4500.00; that the
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total value of the equity of these plaintiffs in said

real estate and personal property, above the mort-

gage indebtedness amounted to $43,500.00.

IV.

That on or about the 29th day of November,

1928, the defendants were the owners of 553 acres

in the State of Montana, 20 acres located near Ken-

newick, Washington, 26.5 acres located near

Sunnyside, Washington, and 15 acres, located near

Sunnyside, Washington.

V.

That on or about said date it was agreed be-

tween the parties hereto to exchange said prop-

erties owned by plaintiffs and defendants, upon

the following terms, to-wit:

The plaintiffs would convey to the defendants

the real estate and personal property owned by

them, located in Wheeler County, Oregon, sub-

ject to the indebtedness against the same, of about

$21,500.00, and the defendants would convey to

the plaintiff 553 acres in the State of Montana

free from encumbrances, Lots Seventeen (17) and

Eighteen (18) in Highland Plat "B" near Kenne-

wick, Washington, free and clear of all encum-

brances, save and except the first mortgage of

$3250.00; and a 15 acre tract known as the Merrill

Tract near Sunnyside, Washington, subject to a

mortgage for $3000.00, and 26.5 acre tract known as

the Merrill Tract near Sunnyside, Washington,

subject to mortgages for $6000.00.
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VI.

That in order to iridii(;e the plaintiff to make

said exchange, the defendant J. M. Janssen, falsely

and fraudulently and with intent to deceive and

defraud the plaintiffs, represented to the plain-

tiffs as follows, to-wit: In connection with the 553

acres of land in the State of Montana, that the

same had a value of $8000.00, and it would pasture

400 head of cattle during the pasture season; that

as to the 20 acres near Kennewick, Washington,

known as Lots Seventeen (17) and Eighteen (18)

of Highland Plat [23] "B," according to the

plat thereof, that the same was free and clear of

all encumbrances, except a first mortgage for

$3250.00; that the irrigation assessments and

charges against the same was $10.00 per acre per

year for two years, and that after time it would

not exceed $2.50 per acre; that said land had an

ample supply of water to properly irrigate the

same; that the title was free and clear of all en-

cumbrances, save and except a first mortgage of

$3250.00 and that said land had a value of $15,-

000.00. That as to the 26.5 acres near Sunnyside,

known as the Merrill ranch, that the net returns

from the fruit crop during the season of 1928, was

between $10,000.00 and $11,000.00 net, and the said

land had a value of $31,000.00. That as to the 15

acre tract, known as the Merrill Ranch, that it had

a value of $15,000.00.

VII.

That in truth and in fact the 553 acres tract in

the State of Montana has a value of only about
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$1500.00; that it will not pasture during the pas-

ture season 400 head of stock and will furnish

pasture for only a small amount of stock, and that

the defendants well knew the actual condition and

value of said land at the time of making said

representations ; that in truth and in fact the repre-

sentations made as to the 20 acres, being Lots

Seventeen (17) and Eighteen (18) in Highland

Plat "B" near Kennewick, were false, and said

tract is practically worthless; that there is a sec-

ond mortgage against the same for $900.00; that

the title to said property is clouded by a Lis

Pendens; that the maintenance and pumping costs

are about $15.00 per acre per year and will con-

tinue at that amount or larger amounts for future

years; that said land has not had, and does not

have a sufficient quantity of water to properly

irrigate the fruit-trees thereon, and that on account

thereof the fruit that has grown for the past years

has been unmerchantable.

VIII.

That said defendants represented that plaintiffs

could get funds in THE YAKIMA VALLEY
FRUIT GROWERS' ASSOCIATION to finance

growing the crop for the season 1929 and subse-

quent seasons; that plaintiffs have been advised

by said association that on account of the fact that

there is insufficient water to irrigate and produce

merchantable fruit and that it will advance no

funds to finance the growing of a crop thereon.

IX.

That as to the 26^.5 acres known as the Merrill



E, R. Shown et al. 37

Eanch, near Simnyside, Washington, said land

was only of the value of $7500.00 and the net crop

returns for the year 1928 were only a small per

cent of the amount represented by the defendants;

that the defendants well knew the actual value of

said land and the amount of the net crop returns

at the time of making said misrepresentations.

X.

That as to the 15 acres known as the Merrill

Ranch, the same was only of the value of $4500.00

and the defendants well knew the actual condition

and value at the time of making said misrepre-

sentations.

XI.

That the plaintiffs were residents of Wheeler

County, Oregon, at the time said exchange was

made and were not familiar with land values in

the State of Montana, nor were they familiar with

land values or water right conditions and charges

near Kennewick, nor near Sumiyside, Washington,

and the plaintiffs relied solely upon said repre-

sentations and were induced thereby to exchange

the [21] properties owned by them for the prop-

erties owned by the defendants.

XII.

That on account of said facts the plaintiff's have

been damaged in the sum of $13,500.00.

XIII.

That the plaintiffs relying upon the representa-

tions made bv said defendants, did execute and
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deliver to the defendants a mortgage for $3000.00,

on the 15 acre tract herein described.

WHEREFORE the plaintiffs demand judgment

against the defendants and each of them for the

sum of 143,500.00, together with their costs and

disbursements to be taxed herein, and that the

mortgage given by the plaintiffs for $3000.00 on

the 15 acre tract be cancelled, set aside and held

for naught, and for such other and further relief

as may be just and equitable in the premises.

STEPHEN E. CHAFFEE,
Attorneys for Plaintiffs.

State of Washington,

County of Yakima,—ss.

X. E. Hall being first duly sworn on oath de-

poses and says: I am one of the plaintiffs in the

above entitled action; that I have read the forego-

ing complaint; know the contents thereof and that

the same is true as I verily believe.

X. E. HALL.

Subscribed and sworn to before me this 16th day

of January, 1929.

[Seal] STEPHEN E. CHAFFEE,
Notary Public in and for the State of Washington.

Residing at Sunnyside. [25]
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In the Superior Court of the State of Washington,

in and for Yakima County.

X. E. HALL and LIZZIE HALL, His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife,

Defendants.

ANSWER AND CROSS-COMPLAINT.

Come now the defendants J. M. Janssen and

Johanna H. E. Janssen, husband and wife, and for

their answer herein admit, deny and allege as fol-

lows:

1.

That they admit all of the allegations contained

in paragraphs 1, 2 and 4 of the plaintiffs ' complaint.

2.

That they deny each and every allegation con-

tained in paragraphs 3, 5, 6, 7, 8, 9, 10, 11, 12 and 13

of the plaintiff's' complaint herein.

As a further and affirmative answer and cross-

complaint, the defendants allege as follows:

1.

That at all times herein mentioned the plaintiffs

X. E. Hall and Lizzie Hall, and the defendants J.

M. Janssen and Johanna H. E. Janssen, were and

now are, respectively husband and wife.
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2.

That on or about the 29th day of November, 1928,

the plaintiffs falsely and fraudulently, and with the

intent to defraud and deceive the defendants, repre-

sented to the defendants that they were the owners

of certain real and personal property situated in

Wheeler County, Oregon, of the value of $80,000.00,

subject only to certain encumbrances amounting to

$21,500.00 ; that the real property referred to herein

included 350 acres of irrigable land, all of which had

been sown to alfalfa hay; that there was upon the

premises at least 500 tons of alfalfa hay in stack, 100

tons of straw hay, one ton of stock salt, 3' stock sad-

dles, 200 pounds of wheat and barley grain, and 70

chickens; that there was ample water available for

the irrigation of the aforesaid alfalfa land so that

at all times two cuttings could be had therefrom in

every crop season ; that all of the buildings, improve-

ments and machinery upon the premises were in a

first class condition; that there was, as part of said

property and premises, a permanent grazing permit

entitling the owners to graze 150 head of cattle upon

the Ochoco National Forest.

3.

That all of said representations were false and

were known by the plaintiffs to be false; that in

truth and in fact there is not to exceed 250 acres of

said premises that are irrigable and sown to alfalfa

hay; that there was not upon said premises to ex-

ceed 300 tons of alfalfa and meadow hay, and not to

exceed 50 tons of straw hay, and not to exceed 1300

pounds of stock salt, two stock saddles, 100 bushesZ
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of wheat and barley grain, 48 chickens; that there

was not sufficient water available for the irrigation

of the alfalfa land; and that it is impossible to ob-

tain [26] more tlian one cutting of hay from said

alfalfa land; that all of the buildings, improvements

and machinery upon said premises were in a run-

down and dilapidated condition and unfit for the

purposes for which they were designed; that the

plaintiffs had no more than a temporaiy grazing

permit for the grazing of 100 head of cattle upon

the Ochoco National Forest, which grazing privi-

lege the plaintiffs had waived and relinquished to

the United States ; that all of the real and personal

property of the plaintiffs was of not greater value

than $38,700.00 subject to encumbrances of $21,-

500.00.

4.

That these defendants believed and relied upon

all of said false and fraudulent representations, and

were thereby induced to and did enter into a certain

agreement in writing for the exchange of certain

real and personal property in the States of Wash-

ington and Montana for the property of the plain-

tiffs herein referred to ; that the wi'itten agreement

for the exchange of the properties was on or about

November 29, 1928, reduced to writing and executed

by the parties hereto in Yakima Comity, Washing-

ton, a true and correct copy of which said agreement

is attached hereto, marked Exhibit ^'A" and by ref-

erence made a part hereof to the same extent as if

set forth.

5.

That the defendants wholly relied upon the afore-
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said false and fraudulent representations, and were

thereby induced to, and did, carry out the terms and

conditions of said agreement upon their part to be

performed, and, on or about the 29th day of Novem-

ber, 1928, made, executed, and delivered to the plain-

tiffs all necessary instruments of conveyance for

consummating said agreement.

6.

That by reason of the premises the defendants

have been damaged in the siun of $41,300.00.

WHEREFORE, defendants demand judgment

that plaintiffs ' complaint be dismissed, and that they

defendants do have and recover judgment against

plaintiffs herein for the sum of $41,300.00, together

with their costs and disbursements.

H. C. MacBEAN,
JOSEPH C. CHENEY and

LESLIE H. DILLS,

Attorneys for Defendants.

State of Washington,

County of Yakima,—ss.

J. M. Janssen, being first duly sworn, on oath de-

poses and says: That he is one of the defendants

above named ; that he has read the foregoing answer,

knows the contents thereof, and that the same is

true.

J. M. JANSSEN.

Subscribed and sworn to before me this 28th day

of Feb., 1929.

JOSEPH C. CHENEY,
Notary Public for Washington, Residing at Yakima

Therein. [27]
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In the Superior Court of the State of Washington

in and for the County of Yakima.

X. E. HALL and LIZZIE HALL, His Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife,

Defendants.

REPLY.

Come now the plaintiff's and for reply to the af-

firmative matter set forth in the answer and cross-

complaint herein, admit, allege and deny as follows

:

to-wit

:

1.

Replying to paragraphs 2, 3, 4, 5, and 6 of said

affimiative matter and cross complaint, deny the

same and each and eveiy allegation, matter and

thing set forth and contained therein, the same as if

set forth herein and specifically denied.

WHEREFORE the plaintiffs demand judgment

according to the praj'^er of their complaint on file

herein.

STEPHEN E. CHAFFEE,
Attorney for Plaintiffs.

State of Washington,

County of Yakima,—ss.

X. E. Hall, being first duly sworn on oath deposes

and says: I am one of the plaintiffs in the above-

entitled action ; that I have read the foregoing reply,
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know the contents thereof, and that the same is true

as I verily believe.

X. E. HALL.

Subscribed and sworn to before me this 20th day

of March, 1929.

STEPHEN E. CHAFFEE,
Notary Public in and for the State of Washington,

Residing at Sunnyside. [28]

EXHIBIT "F."

In the Circuit Court of the State of Oregon for

Wheeler County.

X. E. HALL and LIZZIE HALL, His Wife,

LEANDER HALL and LEXA HALL, His

Wife; D. D. HALL and MARY HALL, His

Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and

JOHN DOE FOLLETTE,
Defendants.

COMPLAINT.

COME NOW the plaintiffs and for cause of suit

against the above named defendants complain and

allege

:

I.

That during all times herein mentioned X. E.

Hall and Lizzie Hall have been and now are husband

and wife.
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That during all times herein mentioned Leander

Hall and Lexa Hall have been and now are husband

and wife.

That during all times herein mentioned D. D.

Hall and Mary Hall have been and now are husband

and wife.

II.

That during all times herein mentioned J. M.

Janssen and Johanna H. E. Janssen have been and

now are husband and wife.

III.

That during all times in this complaint mentioned

on and prior to the 29th day of November, 1928, the

plaintiifs were the owners of 2399 acres of land situ-

ated in Wheeler County, Oregon, and more particu-

larly described as follows, to-wit:

The SWi/4 of the NEi^, the NWVk of the

NWi/4, the Si/o of the NW14 and the Si/o of

Section 6 in township 12, south of range 22,

East of the Willamette Meridian, save and ex-

cept one acre, more or less in the NWi/4 of the

NWi/4 a portion thereof deeded on November 8,

1900, to Sadie B. Hill and recorded in Vol. 3,

page 256 of Wheeler County, Oregon Deed

records, a portion thereof deeded on July 31,

1900 to A. J. Shrum and others and recorded

in Vol. 1, page 600 of Wheeler County, Oregon

deed records; and a portion thereof deeded to

John L. Hollinghead on February 11, 1909, and

recorded in Vol. 3, page 341 of Wheeler County,

Oregon Deed records, save and except a strip

of one acre deeded to Wheeler County, Oregon,
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for the Ochoco State Highway, all situated in

Wheeler County, Oregon, and containing 462.35

acres, more or less.

Also, all of Section 1; the EI/2 of the SE14 of

Section 2; The W/2 of Section 11; all of Sec-

tion 12; the NWi/4 of the NE14, the Ni/o of the

NW%, and the SW14 of the NWi/4 of Section

13; and the NEi/4 of Section 14 saving and ex-

cepting from said Section 1, first described and

referred to the following portions thereof, to-

wit:

The NE14 of the NE14; also a tract of 24

acres deeded to W. G. Sasser located in the

NWi/4 of the NE14 and the NEi/4 of the NEi^
of said Sec. described as follows: Commencing

at the NE corner [29] of the NW14 of the

NE14 of said Section 1; thence running W. on

Tp. line 96 rods to the middle of a small stream

at the S. end of Nelson Street, in Mitchell, Ore-

gon; thence in a Southerly direction 40 rods;

thence E. to a point 40 rods due S. of the place

of beginning; thence N. 40 rods to the place of

beginning; Also excepting a tract of about %
acre deeded to W. T. Maxwell, located in the

NE14 of the NEi/4 of Section 1 above named

and described as follows: Beginning at a point

4 chains and 74 links W. on the Tp. line from

the NE corner of the NEi/4 of the NW14 of Sec-

tion 1 above named ; thence S. 14 degrees W. 100

feet thence W. 100 feet; thence No. 100 feet;

thence E. 100 feet to the place of beginning;

also excepting l^ of an acre deeded to J. M.
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Johnson, in the NEi^ of the NW^^ of said Sec-

tion 1 bonnded as follows: Beginning on the

W. side of Nelson Street at a stone marked "R"^

at the SE corner of the Charles Nelson lot in

the town of Mitchell, Oregon; thence East 10

feet ; thence South 100 feet ; thence W. 100 feet

;

thence North 100 feet; thence E. 90 feet to the

place of beginning, containing approximately

1933 acres, and located in Wheeler County,

Oregon. All of last above described lands being

in Tp. 12 S. R. 21, E. W. M., Also all water

and water rights appurtenant to all of the above

described land.

which said land was improved with good buildings

and fencing, having two houses, 3 barns, 2 gran-

aries, 2 garages, 2 hen houses, 2 bunk houses, a

blacksmith shop, and other sheds located upon said

premises and being fenced and cross-fenced with

good fences amounting in all to 12 to 13 miles of

fencing and which said land was well watered and

was reasonably woi-th the sum of $40,000.00. That

against the said premises there were encumbrances

totaling $17,000.00 and that the net value of said

real premises was $23,000.00.

That at said time the plaintiffs owned 360 head of

cattle, 500 tons of hay, 15 head of horses, 8 sets of

harness, 3 saddles, 2 two-section spring tooth har-

rows, one discA: harrow, one two-way plough, one 3

section peg tooth harrow, tw^o walking ploughs, one

five shovel cultivator, one two shovel cultivator, one

fanning mill, one com planter, one riding plough,

two mowers, one rake, three wagons, one blacksmith
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outfit, one new separator, one old separator, one

binder, one drill, hay derricks and stackers, 70

chickens, ten turkeys, one drag saw, 100 tons of

straw, two hay frames, two hay forks, several wire

stretchers, forks, shovels, and small tools, cross-cut

saw, and hand-saw, 2000 lbs of stock salt, 200

bushels of grain, several hay slings, quantity of posts

and lumber, barb-wire and nails, and much other

miscellaneous personal property and tools used in

and about the farm, which said personal property

was reasonably worth $31,000.00, and was incum-

bered in the sum of $4500.00, and was of a net value

over and above incumbrances of $26,500.00 and that

the real premises and personal property herein de-

scribed was used together in the operation of a farm

and was a going concern, well-stocked and equipped

and as such was reasonably worth the gross value

of $71,000.00, and was worth above all encumbrances

against the said property the net sum of $49,500.00.

IV.

That on or about the middle of November, 1928,

one Mellar, who was acting as the agent of defend-

ants and as a co-conspirator with defendants, as is

hereinafter more particularly alleged, approached

the plaintiffs and entered into negotiations with the

[30] plaintiffs for the trading of certain real and

personal property above described for certain real

and personal property claimed to have been owned

by the defendants.

V.

That thereafter about the 25th day of November,

1928, the defendant J. M. Janssen and the said



E. R. Shown et al. 49

Mellar again approached the x>laintiff for the mak-

mii; of said trade; and from then until the 29th day

of November, 1928, constantly, both day and night,

worked upon the plaintiffs and urged the said trans-

action upon the plaintiffs and made representations

as hereinafter more particularly set forth and

finally persuaded the plaintiffs to enter into a trade

of the real premises and personal property.

VI.

In said trade of the said property the plaintiffs

made, executed and delivered to J. M. Janssen their

certain warranty deed wherein and whereby they

conveyed to J. M. Janssen the real premises above

described, subject to encumbrances in said deed

mentioned, totaling $17,000. That said deed was

duly signed, sealed witnessed, acknowledged so as

to be entitled to record and was recorded in Volume

18 of Deeds at page 520 thereof, in the office of the

Clerk of Wheeler County, Oregon on the 28th day

of December, 1928. And on the same day, the plain-

tiffs made, executed and delivered to J. M. Janssen

their certain bill of sale in writing wherein and

whereby the personal property above referred to was

conveyed to J. M. Janssen.

VII.

And that thereafter, on the 14th day of December,

1928, the defendants made, executed and delivered

to X. E. Hall and D. D. Hall the certain warranty

deed wherein and whereby they conveyed to the said

plaintiffs X. E. Hall and D. D. Hall 553.41 acres of

land in the county of Beaverhead, Montana, which
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said land is more particularly described as follows,

to-wit

:

Lots two (2) three (3) and Four (4) the East

half of the Southwest quarter. The Southwest

quarter of the Northwest quarter and the

Southeast quarter of Section eighteen (18)

also Lots one (1) Two (2) Three (3) and Four

(4) of Section Nineteen (19) Township Twelve

(12) South of Range Eight (8) West of the

Montana Principal Meridian in Montana, con-

taining five hundred fifty-three acres and 41/100

acres—including the South half of the northeast

quarter of Sect. 18 in Township Twelve South

of Range eight west of the Principal Meridian,

Montana.

Which said land is hereinafter known as '

' The Mon-

tana Land."

That on said 14th day of December, 1928, as a

part of the same transaction hereinabove referred to,

the said defendant made, executed and delivered

their certain warranty deed, wherein and whereby

they conveyed to the said plaintiffs D. D. Hall and

Mary Hall, husband and wife, fifteen and one-half

(15%) acres of land, situated in the County of

Yakima, State of Washington, which said land is

more particularly described as follows, to-wit

:

Beginning at a point 257.5 feet East of the

Southwest comer of the Southeast i/4 of the

Southeast i^ of Section 33, Township 10 North

Range 22 East Will. Mer., running thence

North 627 feet; thence North 86 deg. 42' West

365 feet; thence North 74 Deg. 03' West 558
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feet ; thence South [31 ] ] 8 I)e^. 20' West 854

feet to the South line of the Southeast ^4 thence

East to the point of beginning, being 151/2 acres

more or less. Together with the water rights

thereunto belonging and together with the ap-

purtenances thereto belonging.

And which land is hereinafter known as the fif-

teen and one-half acre tract.

That on said 14th day of December, 1928, the said

defendants made, executed and delivered to X. E.

Hall and Lizzie Hall, husband and wife their certain

warranty deed wherein and whereby they conveyed

to the said plaintiffs, a tract of land consisting of

26^2 acres in the county of Yakima, State of Wash-

ington, which said land is more particularly de-

scribed as follows, to-wit

:

All that portion of the Southwest quarter of

section 33, Township 10 North, range 22 E. W.
M., excepting therefrom the following; a 90

feet right of way deeded for Snipes Mountain

Lateral; 120 foot strip of right of way deeded

to O. W. R. & N. Co. : the West 100 feet of the

southwest quaiter of the southwest quarter of

the southwest quarter lying south of the O. W.
R. & N. Co., right of way and the county road

lying along the south line of said section except-

ing all other rights of way, if any, over and

across said premises.

And which said tract is hereinafter known as the

twenty-six and one-half (26^2) acre tract.

And on the said 14th day of December, 1928, and

as a part of the same transaction, the said defend-
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ants made, executed and delivered their certain war-

ranty deed wherein and whereby they conveyed to

the said Leander Hall a certain tract of land in

Benton County, State of Washington, which said

tract is more particularly described as follows, to-

wlt:

Highland Plat B. Block 17 and 18 Kenne-

wick, Washington according to the recorded

plat thereof situate and being in the Southwest

% of the Northeast % of Section 3 Township 8

North, Range 29, East W. M.

And which said tract is hereinafter known as the

Kennewick tract.

VIII.

That throughout the transaction hereinabove re-

ferred to, the defendants, by J. M. Janssen, in per-

son, and by their agent, the said W. W. Mellar with

intent that the plaintiffs should rely thereon and for

the purpose of inducing the plaintiffs to enter into

the transaction hereinabove described and with in-

tent to cheat, wrong and defraud the plaintiffs,

made and reiterated false and fraudulent statements

and representations, the said defendants and their

Agent, the said W. W. Mellar, well knowing that

the said representations and statements were false.

IX.

That said defendant J. M. Janssen, with the pur-

pose and intent as above set forth stated to and rep-

resented to the plaintiffs that the Montana Land

hereinabove described was good grazing land and

would pasture 400 head of cattle during the grazing
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season of each year and was well watered, with four

or five springs and that it was leased for one year

and that by the said lease, the lessee [32] was re-

(juired to pay the taxes. That said statements and

representations were false and deliberately false

and untrue and were made with the intent of induc-

ing the plaintiff to rely upon the same in entering

into the transaction above referred to and were

made to plaintiff in the State of Oregon and of

Washington at a long distance from the real prem-

ises, known as the Montana land, and were made

with the knowledge and intent that the plaintiffs

would have no opportunity of inspecting the said

land and at a time of year when the plaintiff would

have no opportunity of inspecting the said land

prior to the exchange of property.

That in truth and in fact, the said Montana land

was poor grazing land, thinly grassed and capable

of grazing not more than forty head of cattle during

the grazing season each j^ear and was not watered

by any springs and has only one water hole upon

the said premises and was leased mitil April 30, of

1930, and under terms which require the owner of

said land to pay the said taxes.

X.

That the said Mellar, as the Agent of the defend-

ants and as a co-conspirator with the defendants and

with their knowledge and as a part of said conspir-

acy hereinafter set forth and with the intent that

the plaintiff should be induced by and rely upon the

said representations and statements and be per-

suaded thereby to enter into the transaction and
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trade of property as above set forth, and with the in-

tent to wrong, cheat and defraud the plaintiffs wil-

fully and falsely represented to plaintiffs that the

Montana land was as represented by the defendants

and was reasonably worth the sum of $7000. That

said representation was made with the knowledge

that the plaintiffs w^ould have no opportunity to in-

spect said land during the transaction of said deal

or prior to the exchange of said property and said

representation was false and untrue and that the

said Montana Land was worth not to exceed $2000,

which said fact the said Mellar and the defendants

W'Cll knew at the time the said representations were

made.

XA.
That among the representations above described,

the defendants represented to the plaintiffs concern-

ing the Kennewick land that the water for the said

Kennewick land would cost the sum of $10.00 per

acre for two years and then would cost from a $1.50

per acre to $2.50 per acre for each year after, and

that there was plenty of water, and that the plain-

tiffs would have all the water they wanted for irri-

gation. That 200 apple boxes which were upon the

premises and were worth the sum of $34.00 went

with the premises and that the Association would

finance the plaintiffs in their farming operations and

take care of the crop and that he had been financed

and taken care of by the said Association in the

farming of the said premises, and that the said

premises were subject only to a mortgage for $3',-

250.00 which would not become due from 3 to 5

years. That the said representations concerning
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the Kennewick land were false and deliberately false

and were made by the defendant J. M. Janssen wil-

fully and with intent that the plaintiffs should rely

thereon, and as an inducement to the plaintiffs to

enter into the said trade of XJi'operties and that as

an inducement for the plaintiff to rely upon the said

representations, the said J. M. Janssen represented

to the plaintiffs that he had secured loans upon the

property within the last year and that he knew per-

sonally that the title was O. K. and that the plain-

tiff's might rely upon his word and that the abstract

to the premises was in the City of Tacoma, Wash-

ington, and [33] was held by the parties having

the note upon the said place. That all of said rep-

resentations were false and in truth and in fact

the water rent for the premises varied from $15.65

per acre to $20.00 per acre and no deduction in rates

is planned or contemplated, and it is not in contem-

plation that the water charge shall ever be a $1.50

or $2.50 per acre and there is not sufficient water

for the irrigation of said premises, and the supply

of water is so short as to cause trees to dry up and

die and the crop from the said premises to be very

short and unsaleable, and in truth and in fact the

Association referred to by the defendant in making

such representation had already refused to finance

the defendant in the fanning of said place or in

caring for his said crop and will not finance the said

place or care for the said crop and that in addition

to the mortgage for $3250.00 named by the defend-

ant, there is an additional mortgage of $900.00 due

in January 17, 1930, and the $3250.00 mortgage is



56 J. M. Janssen vs.

due in March 17th, of 1930, in place of 1931 or 1933

as represented by defendant, and that there were

back taxes against the said premises aggregating

$107.00 which were a lien upon the said premises,

and water charges aggregating $30.00 which were

a lien upon the said premises, and that there had

been filed against the said premises a Lis Pendens

by the Administrator of the Estate of Frank Susan,

Deceased, in a suit in Tacoma, Washington, in which

the said Administrator is claiming an interest in the

said real premises, all of which the defendant J. M.

Janssen, well knew at the time of the making of said

representations.

XI.

That the said W. W. Mellar acting as Agent of the

defendants and as co-conspirator with the defendants

and with intent to wrong, cheat, and defraud the

plaintiffs, and as a part of the plan and scheme of

the defendants, and with defendants knowledge and

consent, willfully, falsely and fraudulently repre-

sented to plaintiffs that the real premises herein

known as the Kennewick Tract were reasonably

worth the sum of $15,000.00 which said representa-

tion was false and untrue. In truth and in fact

the said premises are worth not exceeding the sum
of $6000.00.

XII.

That the defendant J. M. Janssen, as an induce-

ment to plaintiff to enter into said transaction and

exchange and with the intent that the plaintiff

should rely thereon willfully and falsely and with

intent to wrong, cheat and defraud the plaintiffs,
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represented to plaintiffs that the water charge

upon the 151/2 ^^^rc tract herein described was $10.00

per acre for the next year and that thereafter it

was 12.50 per acre for a term of years and there-

after $1.50 per acre for a term of years, and that

said representation was false and untrue and in

truth and in fact the water charge upon the said

premises is $11.50 per acre for the next six years

and after that a reduction is contemplated all of

which the defendant well knew at the time he made
said representations.

XIII.

That the said W. W. Mellar as Agent of the de-

fendants and as co-conspirator with the defendants

and in pursuit of the common design to injure,

defraud and cheat these plaintiffs, willfully and as

an inducement to the plaintiffs to enter into said

deal and with intent that the plaintiffs should rely

upon said representations represented to plaintiffs

that the 151/^ acre tract was reasonably worth the

sum of $15,000.00, [34] which said representa-

tion was made with the knowledge and consent of

the defendants and was false and untrue. In truth

and in fact the said premises are worth not exceed-

ing $4550.00 all of which the said W. W. Mellar and

the defendants well knew.

XIV.
That the defendant J. M. Janssen as an induce-

ment to plaintiffs to enter into said transaction and

with the intent as above set forth concerning all

other representations made by the said defendant,

falsely and fraudulently represented to plaintiff's
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as a means of establishing the value of the 261/2

acre tract, that the net income from the said tract

during the year 1928 was between $10,000.00 and

111,000.00. That said representation was false and

willfully false, and in truth and in fact the said

premises did not produce during the year 1928 more

than $5000.00 worth of fruit as a gross crop. All

of which the defendant well knew at the time said

representation was made.

XV.
That the said W. W. Mellar as Agent of the de-

fendants and with their knowledge and consent and

as part of the conspiracy to cheat and defraud the

plaintiffs and with intent as hereinabove set forth

concerning all other representations made by the

said W. W. Mellar falsely and fraudulently repre-

sented to plaintiffs that the 261/2 acre tract was rea-

sonably worth the sum of $30,000.00 whereas in

truth and in fact said tract was worth not exceed-

ing the sum of $20,000.00 all of which the said

W. W. Mellar and the defendants well knew.

XVI.

That all of the representations hereinabove set

forth by the said J. M. Janssen made were false

and fraudulent and were made by the said defend-

ant willfully and with full knowledge of their false-

ness and were made as inducements to the plain-

tiffs to enter into said transactions and with intent

that the plaintiffs should rely thereon and be guided

thereby and the said defendants well knew that the

said representations and each of them were false
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and made the same for the pin^pose of WT'oriC!:ing,

cheating and defrauding the plaintiffs.

XVII.

That all of the representations as hereinahove

set forth made by W. W. Mellar were made as

Agent of the defendants and with their full knowl-

edge and consent and as a part of a scheme on the

part of the said W. W. Mellar and the said de-

fendants to wrong, cheat, injure and defraud the

plaintiffs, and as inducements to the plaintiffs to

enter into the said deal and with intent that the

plaintiffs should rely thereon and were false as

above set forth and willfully false and that the de-

fendants and the said W. W. Mellar well knew

that the said representations and each of them were

false.

XVIII.

That the said W. W. Mellar as a part of said

scheme to injure and defraud the plaintiffs and

with the knowledge and consent of the defendants

and with the intent on the part of the said Mellar

and the defendants that the said plaintiffs might

thereby be induced to place further reliance upon

the representations of the defendants, falsely and

fraudulently represented to the plaintiffs that he

had known the said defendants for a great number

of years and that the said defendant [35] was

an honest, upright man and that his word could be

relied upon, all of which was false as the said

W. W. Mellar well knew.

XIX.

That the plaintiffs entered into the said transac-
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tion and made the exchange of properties as herein-

above set forth relying fully upon the representa-

tions herein set forth on the part of the said defend-

ant, J. M. Janssen, and his Agent and co-conspira-

tor, W. W. Mellar, and not otherwise, and the said

plaintiffs believed the said representations made as

herein set forth and induced thereby and not other-

wise, entered into the exchange of property as

herein set forth and would not have entered into

said transaction or made said trade save for his

reliance upon the false and fraudulent representa-

tions made by the defendants and Mellar, their

agent, as in this complaint described.

XX.
That after the exchange of property hereinabove

set forth and before the plaintiff had notice or

knowledge of the falsity of the representations

made as above set forth, or of the fraud that had

been practised upon the plaintiff, the plaintiff ex-

pended the following amounts, to-wit : $45.00 for in-

surance upon the buildings upon the 15% acre

tract
; |75.00 for insurance upon the buildings upon

the 261/^ acre tract; $87.76 water rent on the Kega-

newick land; $50.00 in building an addition to the

cabin upon the 261/2 ^cre tract; $261.86 paid to the

defendant and to the holders of the mortgage on

the Washington property as interest; $10.00 for

association fees on the 15% acre tract and 26%
acre tract

; $200 for labor upon the 26% acre tract

;

$25.00 for the trimming of the trees upon the Ken-

newick tract
; $40 for posts and lumber to fence and

repair the 15% acre tract making a total of $794.62
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exi)cride(l by the plaintiffs in conserving and im-

proving the premises received from the defendants

and expended before plaintiffs had knowledge of

the fraud that had been practiced upon them.

XXI.
That in pursuance of said transaction the plain-

tiff expended the sum of $500 in moving to the

premises in Washington all before the plaintiffs

had knowledge of the fraud that had been practiced

upon them.

XXII.

That as a part of the transaction hereinabove set

forth, the plaintiffs, D. D. Hall and Mary Hall

made their promissory note, in writing to the de-

fendant J. M. Janssen and secured the same by a

properly executed and acknowledged mortgage

upon the 151/2 acre tract as hereinabove described.

XXIII.

That W. W. Mellar and a man by the name of

Follette, whose given name is to the plaintiffs un-

known and who is therefore herein designated as

John Doe Follette were partners and acting to-

gether in all matters hereinabove set forth and that

throughout the entire transaction herein mentioned

and defendants in making the representation herein-

above set forth was acting with the knowledge and

consent of the said John Doe Follette and acting

as the Agent of the said John Doe Follette in so

far as the firm of Mellar and Follette are con-

cerned in said deal and that [36] as a part of

the transaction hereinabove set forth, and as a re-
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suit of the false and fraudulent representations

and practices of the said W. W. Mellar and as a re-

sult of the fraud practiced upon the plaintiff by

the said W. W. Mellar and on his own behalf and

that of the said Follette and of the other defend-

ants herein the plaintiffs X. E. Hall and Lizzie

Hall his wife made, executed and delivered to the

said Mellar and Follette four certain promissory

notes for $500 each and the plaintiff X. E. Hall

and Lizzie Hall his wife made, executed, acknowl-

edged and delivered to the said Mellar and Follette

a mortgage covering the 261^ acre tract herein-

above described to secure the payment of the said

note that the plaintiffs are uncertain as to whether

the said note and mortgage were made in favor

of W. W. Mellar or in favor of Follette or in favor

of both Mellar and Follette and were uncertain

as to whether the notes were signed by Lizzie Hall

or not but neither the plaintiff X. E. Hall nor

Lizzie Hall nor either of them, at any other time

executed any promissory note to either of the de-

fendants W. W. Mellar and Follette, or the defend-

ant John Doe Follette or either of them or to any firm

of Mellar and Follette and that the notes and mort-

gage, so executed were executed and delivered as a

result of the fraud and deceit practiced upon the

plaintiffs by the defendant W. W. Mellar, acting

for himself and the remaining defendants in this

case and were given as a commission and were the

fruit of the fraud practiced upon this plaintiff.

XXIV.
That the defendants have mortgaged the personal
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property delivered to them in said transaction in

the sum of -fCiOOO being an increase of $1500 over

and above the incumbrance that was against the

said jjersonal property at the time of the said

transaction and that the said mortgage was so

placed upon the said personal property by the said

defendant J. M. Janssen as a part of a scheme to

cheat, ruin, injure and defraud this plaintiff.

XXV.
That the defendants have since the said transac-

tion sold and disposed of part of the personal prop-

erty delivered to them in said transaction and that

the plaintiffs have no way of knowing and cannot

laiow the exact amount of the personal property

so disposed of, or the amount of the proceeds from

the sale of the said personal property and that the

defendants should be required to account to the

plaintiff for the said personal property and for the

proceeds of all personal property received by them.

XXVI.
That the defendants are intending to and are

attempting to have and will unless restrained by

this court sell and dispose of the real and personal

property transferred to them by the plaintiff herein

and will encumber the same to an extent that it will

render the decree of this court in this suit ineffec-

tive unless the said defendants are restrained by

order of this court from so doing, and that the said

defendants will transfer or encumber said property

as a further part of the scheme of these defendants

to injure and defraud the plaintiffs.



64 J. M. Janssen vs.

XXVII.
That unless restrained by this court, the defend-

ant J. M. Janssen will sell and dispose of the $3000

note and mortgage given him by the plaintiff D. D.

Hall and Mary Hall his wife, as a part of his

scheme for defrauding the plaintiffs and [37]

such action if permitted by this court will render

the decree of this court ineffective.

XXVIII.
That unless restrained by this court, the defend-

ant W. W. Mellar and John Doe Follette will sell

and dispose of the four $500 notes, hereinabove de-

scribed and of the mortgage securing the same and

that such action, if permitted by this court will

render the decree of this court ineffective and that

a part of the remedy sought by the plaintiffs in

this suit is surrender and cancellation of the said

four $500 notes and the mortgage securing the same

and of a surrender and return to the plaintiff of

the real premises and personal property in this

suit described.

XXIX.
That heretofore and prior to the beginning of

this suit, the plaintiff offered and endeavored to

return all things received by them in said transac-

tion and asked to be placed in the position they

were in before the transaction arose and the said

trade was consummated.

XXX.
That the plaintiffs are ready, able and willing to,

and hereby offer to re-convey and deliver to tlie
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defendants all things received by the said plaintiffs

or any of them in the said trade or transaction and

will upon decree or order of this court execute and

deliver into court or to the defendants or any of

them, as the court may direct, property and suffi-

cient conveyances and documents to transfer all

of said property, real and personal, to the defend-

ants as it was prior to the beginning of this trans-

action.

XXXI.
That by all of the fraud and deceit as in this

complaint alleged, plaintiffs have been defrauded

and deprived of more than $35000.

WHEREFORE plaintiffs pray that an order

immediately issue out of this court enjoining and

restraining the defendant J. M. Janssen and Jo-

hanna H. E. Janssen, and each of them, from sell-

ing, disposing of, giving away, exchanging, encum-

bering, or in any wise disposing of any of the real

or personal property received by the said defend-

ants from the plaintiffs herein, or any of them,

and for selling, disposing, expending, exchanging,

or in anywdse disposing of any proceeds received

by the said defendants or either of them from the

sale of any of the property received by them, or

either of them from the plaintiffs herein, and en-

joining and restraining the defendants J. M. Jans-

sen and Johanna H. E. Janssen from selling, as-

signing, transferring, giving away, depositing as

collateral, or in any wdse disposing of or encumber-

ing the 13000.00 note and mortgage received by

them from the plaintiffs D. D. Hall and Mary Hall,
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his wife, and enjoining and restraining the defend-

ants, W. W. Mellar and John Doe FoUette and

each of them from selling, assigning, disposing of,

depositing as collateral or in any wise encumber-

ing the four $500.00 notes and mortgage securing

the same received by them or either of them from

the plaintiffs X. E. Hall and Lizzie Hall, his wife.

And for a decree of this court that all the

transactions between plaintiffs and defendants, or

any of them, be cancelled and set aside and held

for naught, and that the plaintiffs be placed

in status quo.

And for a decree of this court that the deed from

the plaintiffs X. E. Hall and Lizzie Hall, his wife,

to the defendants [38] J. M. Janssen, be sur-

rendered into court and cancelled and that the Bill

of Sale from the plaintiffs X. E. Hall and Lizzie

Hall, his wife, to the defendants J. M. Janssen and

his wife, be surrendered into court and cancelled

and that the plaintiffs be placed into immediate

possession of all of the real premises in this com-

plaint described as lying in Wheeler County, Ore-

gon, and be placed by the sheriff in immediate

possession of all personal property in this com-

plaint described now remaining in the hands of the

defendants herein.

And for a further decree that the defendants be

required to procure the cancellation of the $6000

mortgage placed upon the personal property as in

this complaint alleged or the reduction of said mort-

gage to the sum of $4500.00, and that if they fail

so to do the plaintiff have judgment against the
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defendants and each of them for the said sum of

$1500.00.

And for the further decree that the defendants

be required to surrender into court the $3000.00

note and mortgage given by D. D. Hall and Mary
Hall, his wife, and that the same be cancelled and

that the defendants Mellar and Follette be re-

quired to surrender into court the four $500.00 notes

and mortgage given them or either of them as com-

mission in the transaction herein set forth and that

the defendants, J. M. Janssen, be required to ac-

count to the plaintiffs for the personal property

transferred to the said Janssen defendants, as in

this complaint described, and for the proceeds of

all personal property sold by the said Janssen.

And that the plaintiffs have judgment against

the defendants and each of them for the sum of

$500.00 expended by the plaintitfs in moving to the

Washington property, together with further sum
of $794.62 expended by the plaintiffs in protecting

and improving the Washington property.

And for a further decree that upon payment of

the judgment as rendered in said decree the plain-

tiffs convey to the defendants the real property in

this complaint described as located in the States of

Washington and Montana.

And that plaintiffs have and recover judgment

against the defendants and each of them for their

costs and disbursements herein.

And for such other and further relief as to this

court may seem meet and equitable in the premises.

FEE & RANDALL,
Attys. for Plffs.
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State of Oregon,

County of Umatilla,—ss.

I, X. E. HaD, being first duly sworn, depose and

say, I am one of the within named plaintiffs, that

I know the contents of the foregoing complaint and

I believe the same to be true.

X. E. HALL.

Subscribed and sworn to before me this 13th day

of Feb., 1929.

[Seal] C. Z. RANDALL,
Notary Public for Oregon.

My commission expires July 15, 1932.

State of Oregon,

County of Umatilla,—ss.

I, C. Z. Randall, one of the attorneys for plain-

tiffs in the above-entitled cause, hereby certify that

I have compared the foregoing copy of complaint

with the original herein, and the same is a true

copy of the whole thereof.

C. Z. RANDALL,
One of the Attorneys for Pltffs.

Dated Feb. 15, 1929. [39]
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In the Circuit Court of the State of Oregon in and

for Wheeler County.

X. E. HALL and LIZZIE HALL, His Wife;

LEANDER HALL and LEXA HALL, His

Wife; D. D. HALL and MARY HALL, His

Wife,

Plaintiffs,

vs.

J. M. JANSSEN and JOHANNA H. E. JANS-
SEN, His Wife, W. W. MELLAR and

JOHN DOE FOLLETTE,
Defendants.

ANSWER OF DEFENDANTS J. M. JANSSEN
AND JOHANNA H. E. JANSSEN, HIS
WIFE.

Come now the defendants, J. M. Janssen and Jo-

hanna H. E. Janssen, and for answer herein admit,

deny and allege:

1.

That they admit the allegations contained in

paragraphs 1, 2, 7 and 22.

2.

That they deny the allegations contained in para-

graph 6 of the plaintiffs' complaint herein, except

that these defendants received a deed of conveyance

which was thereafter recorded in volume 18, page

520 of the Deed records of Wheeler County, Ore-

gon, and that they concurrently therewith received
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a certain bill of sale, Exhibits ''C" and ''D" at-

tached hereto.

3.

That they deny each and every allegation in the

plaintiffs' complaint contained in paragraphs 4, 5,

6, 9, 10, lOA, 11, 12, 13, 14, 15, 16, 17, 19, 22, 21,

23, 24, 25, 26, 27, 28, 29, 30 and 31.

4.

That they answer j)aragraph 3 of the plaintiffs'

complaint by denying that the plaintiffs other than

X. E. Hall and Lizzie Hall were the owners of the

real and personal property therein described.

The defendants deny that the land in said para-

graph described was improved by good buildings

and fences; deny that there were 12 or 13 miles of

fencing, and that in fact there was not to exceed 7

miles of fencing upon said premises. The defend-

ant deny that said land was well watered, but was

in fact poorly and inadequately watered; deny that

said land was reasonably worth the sum of $40,-

000.00, but was in fact not worth to exceed

$3,700.00 net.

Defendants deny that plaintiffs owned 360 head

of cattle but in fact did not own to exceed 300 head

of cattle ; deny that plaintiffs owned 500 tons of hay,

but in fact did not own to exceed 300 tons of hay,

nor did said plaintiffs own more than 2 saddles, 48

chickens, 50 tons of straw, any small tools, 1300

poimds of stock salt, 100 bushels of grain, or other

miscellaneous personal property and tools used in

and about the farm.



E. R. Shown et al. 71

Defendants deny that the personal property in

plaintiffs' complaint described was worth $31,-

000.00, or was of a net vahie over and above en-

cumbrances of $26,500.00, but in truth and in fact

the net value of said personal property did not ex-

ceed the sum of $13,500.00. [40]

Defendants further deny that the real and per-

sonal property in said paragraph 3 described con-

stituted a well stocked and equipped farm of the

gross value of $71,000.00, or was worth above all

encumbrances the net sum of $49,500.00, but in

truth and in fact said real and personal property

was not worth to exceed $38,700.00, subject to en-

cumbrances in the sum of $21,500.00 or did not

exceed a net value of $17,200.00.

5.

Defendants deny each and every allegation in the

plaintiffs' complaint contained in paragraph 18

except "that the said defendant was an honest and

up-right man, that his word would be relied upon."

As a further answer and affirmative defense, the

defendants J. M. Janssen and Johanna H. E. Jans-

sen, his wife, allege:

1.

That at all times herein mentioned these defend-

ants were and now are, husband and wife.

2.

That at the time of the commencement of this ac-

tion there was and now is another action pending

in the Superior Court of the State of Washington,
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in and for Yakima County, between the plaintiffs

X. E. Hall and Lizzie Hall, his wife, as plaintiffs

therein, and J. M. Janssen and Johanna H. E.

Janssen, his w^ife, as the defendants, and for the

same cause of action as that in the complaint herein

stated, and alleged.

3.

That heretofore and on or about the 16th day of

January, 1929, the plaintiffs X. E. Hall and Lizzie

Hall, his wife, commenced an action in the Su-

perior Court of the State of Washington in and for

Yakima County, wherein the said X. E. Hall and

Lizzie Hall, his wife, are plaintiffs and J. M. Jans-

sen and Mrs. J. M. Janssen, his wife, are defend-

ants, and that a copy of the summons and complaint

in which action was, on or about January 16, 1929,

served upon the defendants therein named, which

defendants are one and the same persons as the

defendants Janssen herein, a copy of which sum-

mons and complaint is hereto annexed and marked

Exhibit "A," and by reference made a part hereof

to the same extent as if fully set forth. (Copy of

said Exhibit "A" being attached to the complaint

in this action in Federal Court as Exhibit "E.")

4.

That thereafter, and within the time allowed by

law, these defendants appeared in the aforesaid

action in the Superior Court of the State of Wash-
ington, in and for Yakima County, and thereafter

duly filed and served their answer therein, a copy

of which is hereto annexed, marked Exhibit "B,"
and by reference made a part hereof to the same
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extent as if herein fully set forth. (Copy of said

Exhibit "B" being attached to the complaint in this

action in Federal Court as a portion of Exhibit

"E.")

5.

That by reason of the premises, the cause of ac-

tion set forth in the complaint herein should be

abated.

As a further Answer and AflSrmative Defense, the

defendants allege : [41]

1.

That at all times herein mentioned, the defend-

ants J. M. Janssen and Johanna H. E. Janssen

were, and now are, husband and wife.

2.

That the plaintiffs X. E. Hall and Lizzie Hall,

his wife, prior to the commencement of this action,

had commenced an action in the Superior Court

of the State of Washington, in and for Yakima

County, wherein the said plaintiffs X. E. Hall and

Lizzie Hall are plaintiffs, and the defendants J. M.

Janssen and Johanna H. E. Janssen are defend-

ants, which action is for the same cause of action

as that in that in the complaint herein stated and

alleged, which action is now pending at issue in

the aforesaid Superior Court of the State of

Washington in and for Yakima County.

3.

That in the aforesaid action pending in the

Superior Court of the State of Washington, in
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and for Yakima County, the plaintiffs X. E. Hall

and Lizzie Hall, his wife, seek to recover from

these defendants a money judgment for damages

only, all of which more fully appears from the^

copy of the summons and complaint and answer

therein, which are hereto annexed marked Ex-

hibit ''A" and Exhibit "B," respectively, and by

reference made a part hereof, to the same extent

as if herein again fully set forth.

4.

That by reason of the relief sought in the afore-

said action pending in the Superior Court of the

State of Washington, in and for Yakima County,

the plaintiffs X. E. Hall and Lizzie Hall, his wife,

have elected their remedy, and are barred from

maintaining the cause of action in the complaint

herein.

WHEREFORE, the defendants J. M. Janssen

and Johanna H. E. Janssen, his wife, pray that

they do have and recover judgment against the

plaintiffs X. E. Hall and Lizzie Hall, his wife, and

each of them, as follows:

1.

That this action be abated pending the deter-

mination of the suit pending in the Superior

Court of the State of Washington, in and for

Yakima County herein.

2.

That the said plaintiffs be decreed to have elected

their remedy upon the cause of action set forth
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in the complaint herein and that the same be

barred.

3.

That the plaintiffs' complaint be dismissed, and

that these defendants do have and recover their

costs and disbursements herein incurred, and for

such other, further and different relief as to the

Court may seem equitable in the premises.

H. C. MacBEAN,
JOSEPH C. CHENEY and

LESLIE H. DILLS,
Attorneys for Defendants Janssen,

P. O. Address, 621 Miller Building,

Yakima, Yakima County, Washington. [42]

THIS INDENTURE WITNESSETH: That

X. E. Hall and Lizzie Hall, his wife, for and in

consideration of the sum of Ten Dollars and other

valuable considerations Dollars to them paid, have

bargained and sold and by these presents do bar-

gain, sell and convey unto J. M. Janssen the fol-

lowing described premises, to-wit:

The SWi/4 of the NEi^, the NW14 of the

NW14 the Si/si of the NWi^ and the SVs of Sec-

tion 6, in Township 12, South of Range 22,

East of the Willamette Meridian, save and

except one acre, more or less in the NW14 of

the NW^ a portion thereof deeded on No-

vember 8, 1900, to Sadie B. Hill and recorded

in Vol. 3 page 256 of Wheeler County Ore-

gon Deed Records, a portion thereof deeded

on July 31, 1900 to A. J. Shrum and others

and recorded in Vol. 1 page 600 of Wheeler



76 J. M. Janssen vs.

County, Oregon Deed records; and a portion

thereof deeded to John L. Hollingshead on

February 11, 1901, and recorded in Vol. 3

page 341 of Wheeler County, Oregon Deed

records, and save and except a strip of one

acre deeded to Wheeler County, Oregon, for

the Ochoco State Highway, all situated in

Wheeler County, Oregon, and containing

462.35 acres more or less.

The above lands being subject to a mortgage

of $2000 to the State Land Board, and sub-

ject to a second mortgage of $1000 to C. A.

Johnson. All of Section 1; the E% of the

SEi/4 of Section 2, the E^ of Section 11,

All of Section 12, the NWi^ of the NEl^
the Ni/si of the NW14 and the SWi/4 of the

NWi/4 of Section 14, saving and excepting

from said Section 1, first described and re-

ferred to the following portions thereof, to-

wit:

The NE% of the NE14; also a tract of 24

acres deeded to W. G. Sasser located in the

NWi/4 of the NE14 and the NE14 of the

NW14 of said Sec. described as foliowings:

Commencing at the NE corner of the NW%
of the NEi/4 of said Section 1 ; thence running

W on the Tp. line 96 rods to the middle of a

small stream at the S. end of Nelson Street,

in Mitchell, Oregon; thence in a southerly

direction 40 rods; thence E to a point 40 rods

due S. of the place of beginning; thence N.

40 rods to the place of beginning. Also ex-
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cepting- a tract of about ^^4 '<^^'^'^ deeded to W.
T. Maxwell, located in the NEi/4 of the NW^^
of Section 1 above named and described as

follows: Beginning at a point 4 chains and

74 links W on the Tp. line from the NE
corner of the NEI4 of the NWi/4 of Section

1 above named; thence S. 14 degrees W. 100

feet to the place of beginning; also excepting

1/4 of an acre deeded to J. M. Johnson in the

NEi^ of the NWi/4 of said Section 1 bounded

as follows : Beginning on the W. side of Nelson

Street at a stone marked "R " at the SE corner

of the Charles Nelson lot in the Town of Mitchell,

Oregon; thence East 10 feet, thence South 100

feet ; thence W. 100 feet ; thence north 100 feet,

thence E. 90 feet to the place of beginning;

containing approximately 1935 acres, and lo-

cated in Wlieeler County, Oregon, All of the

last above described lands being in Tp. 12

S. E. 21, E. W. M.

Five Hundred Twenty acres of the last

above described land having a mortgage

thereon to Fred W. Shultz for the sum of

$4000 which has been paid down to $3000, be-

ing the unpaid balance on principal, and the

same being a first mortgage thereon.

Also all water and water rights appurte-

nance to all of the above described land.

TO HAVE AND TO HOLD the said premises,

with their appurtenances imto the said J. M.

Janssen his heirs and assigns forever.
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And the said X. E. Hall and Lizzie Hall do

hereby covenant to and with the said J. M. Jans-

sen his heirs and assigns, that they [43] the

owner in fee simple of said premises; that they are

free from all other encumbrances, and that they will

warrant and defend the same from all other law-

ful claims whatsoever.

IN WITNESS WHEREOF we have hereunto

set our hands and seals this 30th day of Novem-

ber, 1928.

X. E. HALL. (Seal)

LIZZIE HALL. (Seal)

Executed and delivered in the presence of

MRS. MARY HALL.
DORMAN D. HALL.

State of Oregon,

County of Wheeler,—ss.

On this the 30th day of November, A. D. 1928, per-

sonally came before me, a Notary Public in and

for the said County and State, the within named

X. E. Hall and Lizzie Hall, his wife, to me person-

ally known to be the identical persons described in

and who executed the within instrument, and who

each personally acknowledged that they executed

the same freely and voluntarily for the uses and

purposes therein named, and without fear or com-

pulsion from anyone.

WITNESS my hand and 30—this 30th—day of

November, A. D. 1928.

W. W. MELLAR,
Notary Public for Oregon.

My commission expires Jan. 19-1930. [44]
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KNOW ALL MEN BY THESE PRESENTS,
That, in consideration of the sum of Ten Dollars

and other valuable considerations, the receipt

whereof is hereby acknowledged, do hereby grant,

bargain, sell, transfer and deliver unto J. M. JaiLS-

sen—his heirs, executors, administrators and as-

signs the following described personal property,

to-wit

:

His entire band and brand of cattle comprising

and containing approximately 350 heads of cattle,

including in said number 10 bulls and 12 milch

cows.

All of said cattle with the exception of the milch

cows being branded XE on left hip, and earmarked

crop off the right ear and under bit in left ear, said

milch cows being mostly unbranded also the vendor

hereby sells and assigns his title to said brand and

the right to use the same. The vendor herein

agrees to waive all forest reserve rights in the

Ochoco National forest in favor of the vendee.

Also all horses of the vendor, containing ap-

proximately 15 head, on said ranch.

Also all harness, and saddles, on said ranch.

Also all hay, and all tools and implements and

all chickens and all feed seed, wood owned by the

vendor and located on and used upon and belong-

ing to the ranch of approximately 2400 acres, this

day sold and conveyed to the vendee herein and

located near Mitchell in Wheeler County, Oregon.

Also 10 head of turkeys, belonging to the Vendor

and located on the said ranch. The vendor herein

reserves from this bill of sale the balance of the
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turkeys, and all of the hogs located on said ranch, and

also one feed Chopper belonging to Charles Cole,

and one Chevrolet Truck belonging to the said

vewor is hereby reserved.

It is understood that the cattle described above,

except the milch cows are subject to a mortgage of

$4500 payable to the Mitchell State Bank.

It is understood that the vendee herein is to pay

all taxes on said property levied hereinafter in-

cluding all taxes due in the year 1929, being the

1928 assessments.

TO HAVE AND TO HOLD THE SAME unto

the said J. M. Janssen—executors, administrators

and assigns forever.

And He, the said vendor does hereby covenant

and agree to and with the said Vendee that he the

owner of said above described personal property,

that the same is free from all other incumbrances,

and that he have a good right to sell the same and

that he will and his heirs, executors, administrators

and assigns shall warranty and defend the same

against all other lawful claims and demands of all

persons whomsoever.

IN WITNESS WHEREOF I have hereunto set

my hand and seal this 30 day of November A. D.

1928.

X. E. HALL. (Seal)

Signed, sealed and delivered in the presence of

CARL HENDRICKS.
W. W. MELLAR. [45]



E. It. Shown et at. 81

State of Oregon,

County of Wheeler,—ss.

On this, the 30th day of November, A. D. 1928,

personally came before me, a Notary Public in and

for said County and State, the within mentioned

X. E. Hall and to me personally known to be the

identical person described in and who executed the

foregoing instrument, and who each personally ac-

knowledged to me that he executed the same freely

and voluntarily for the uses and purposes herein

named, and without fear or compulsion, from any

one.

WITNESS my hand and official seal the day and

year last above written.

[Notarial Seal] CARL HENDRICKS,
Notary Public for Oregon.

My commission expires Sep. 4, 1929.

Amended Complaint. Filed June 30, 1930.

[46]

AND AFTERWARDS, to wit, on the 10th day of

July, 1930, there was duly tiled in said court, a

demurrer to amended complaint, in words and

figures as follows, to wit: [47]

[Title of Court and Cause.]

MOTION TO DISMISS AMENDED COM-
PLAINT OR DEMURRER.

Come now the defendants above named and move

the Court for an order dismissing plaintiff's com-
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plaint herein upon the ground that the same does

not state facts sufficient to constitute a cause of

action against these defendants or any of them.

JAY BOWERMAN,
Attorney for Defendants.

State of Oregon,

County of Multnomah,—ss.

Due service of the within motion by the delivery

of a duly certified copy thereof as provided by

law, at Portland, Oregon, on this 11 day of July,

1930, is hereby admitted.

F. C. HOWELL,
Of Attorneys for Plaintiff.

Filed July 10, 1930. [48]

AND AFTERWARDS, to wit, on Monday, the

17th day of November, 1930, the same being

the 10th judicial day of the regular November

term of said court,—Present, the Honorable

JOHN H. McNARY, United States District

Judge, presiding,—the following proceedings

were had in said cause, to wit: [49]

[Title of Cause.]

ORDER SUSTAINING DEMURRER TO COM-
PLAINT.

This cause was heard by the Court upon the de-

murrer of the defendant to the complaint herein,

and was argued by Mr. Frank C. Howell, of coun-

sel for the plaintiff and by Mr. Jay Bowerman, of
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counsel for tho defendants. Upon eonsi deration

whereof,

—

IT IS ORDERED that the said demurrer be

and the same is hereby sustained. [50]

AND AFTERWARDS, to wit, on Monday, the

12th day of January, 1931, the same being

the 46th judicial day of the regular Novem-

ber term of said court,—Present, the Honor-

able JOHN H. McNARY, United States Dis-

trict Judge, presiding,—the following proceed-

ings were had in said cause, to wit: [51]

In the District Court of the United States for the

District of Oregon.

L.-10,884.

J. M. JANSSEN,
Plaintiff,

vs.

E. R. SHOWN, LUTHER McCARTHY, and E.

SHOEMAKER,
Defendants.

JUDGMENT OF DISMISSAL.

This cause having duly and regularly come on

for hearing before the undersigned Judge of the

above-entitled court upon the defendants' motion

to dismiss the amended complaint of the plain-

tiff herein upon the ground that the same fails

to state facts sufficient to constitute a cause of

action, and the parties herein appearing by their



84 J. M. Janssen vs.

respective counsel and written briefs having been

filed and submitted, and the Court having heard

and considered the arguments and briefs of coun-

sel, and being of the opinion that said amended

complaint fails to state facts sufficient to con-

stitute a cause of action against the defendants

herein or either of them, and that said motion to

dismiss should be granted; now therefore,

—

IT IS HEREBY ORDERED that the defendants'

motion to dismiss the amended complaint of plain-

tiff herein be, and the same is, hereby granted upon

the ground and for the reason that the said

amended complaint fails to state facts sufficient

to constitute a cause of action against the defend-

ants herein or either of them.

IT IS HEREBY FURTHER ORDERED,
ADJUDGED AND DECREED that pursuant

thereto the above-entitled cause is hereby ordered

dismissed with prejudice. [52]

To all of which the plaintiff herein J. M. Jans-

sen, duly excepts, and his exceptions are hereby

by the Court duly considered and allowed.

Done in open court this 12th day of January,

1931.

JOHN H. McNARY,
Judge.

Filed January 12, 1931. [53]

AND AFTERWARDS, to wit, on the 27th day of

January, 1931, there was duly filed in said

court a petition for appeal, in words and

figures as follows, to wit: [54]
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[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable Judges of the Above-entitled

Court:

J. M. Janssen, who is tlie plaintiff in the above-

entitled cause, prays that he may be pennitted to

make an appeal from the judgment of dismissal en-

tered in the above-entitled cause on the 12th day of

January, 1931, to the United States Circuit Court

of Appeals for the 9th Circuit, for the reasons speci-

fied in the assignment of errors, which is filed here-

with; and your petitioner prays that this Court

make and enter an order herein allowing said ap-

peal and fixing the amount of cost bond on appeal

to be filed by your petitioner herein.

Dated this 22d day of Januaiy, 1931.

H. A. LaBERGE.
JOSEPH C. CHENEY.
ELWOOD HUTCHESON.

LaBERGE, CHENEY & HUTCHESON,
Attorneys for Plaintiff and Appellant.

Filed January 27, 1931. [55]

AND AFTERWARDS, to wit, on the 27th day of

January, 1931, there was dulj^ filed in said

court an assignment of errors, in words and fig-

ures as follows, to wit: [56]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now J. M. Janssen, the plaintiff and ap-

pellant in the above-entitled cause, and files the fol-

lowing assignment of errors, upon which he will

rely in the prosecution of the appeal herewith peti-

tioned for in the above-entitled cause, from the

judgment of dismissal entered in the above-entitled

court and cause, on the 12th day of January, 1931

:

1. The District Court erred in granting the de-

fendants' motion to dismiss the amended complaint

herein.

2. The District Court erred in holding that the

amended complaint fails to state facts sufficient to

constitute a cause of action against the defendants.

3. The District Court erred in dismissing the

above-entitled cause and in making and entering

judgment of dismissal herein.

WHEREFORE, said plaintiff and appellant

prays that the said judgment of dismissal may be re-

versed, and for such other and further relief as to

the court may seem just and proper.

Dated this 22d day of January, 1931.

H. A. LaBERGE.
JOSEPH C. CHENEY.
ELWOOD HUTCHESON.

LaBERGE, CHENEY & HUTCHESON,
Attorneys for Plaintiff and Appellant.

Filed January 27, 1931. [57]
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AND AFTERWARDS, to wit, on Tuesday, the 27th

day of January, 1931, the same being the 58th

judicial day of the regular November term of

said court,—Present, the Honorable JOHN H.

McNARY, United States District Judge, pre-

siding,—the following proceedings were had in

said cause, to wit: [58]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

The petition of J. M. Janssen, plaintiff and appel-

lant in the above-entitled cause, for an appeal to the

United States Circuit Court of Appeals for the

9th Circuit, from the final judgment of dismissal

heretofore entered in the above-entitled court and

cause, is hereby granted and the said appeal is

hereby allowed; and the amount of cost bond upon

appeal to be filed by said plaintiff and appellant

herein is hereby fixed at the sum of Two Hundred

Fifty ($250.00) Dollars.

Done in open court this 27th day of January, 1931.

JOHN H. McNARY,
District Judge.

Filed January 27, 1931. [59]

AND AFTERWARDS, to wit, on the 27th day of

January, 1931, there was duly filed in said court

a bond on appeal, in words and figures as fol-

lows, to wit: [60]
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[Title of Court and Cause.]

COST BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That we, J. M. Janssen, the plaintiff above named,

as principal, and the Globe Indemnity Company,

a corporation, duly authorized to transact surety

company business in the State of Oregon, as surety,

are held and firmly bound imto E. R. Shown, Luther

McCarthy, and E. Shoemaker, in the full and just

sum of Two Hundred Fifty ($250.00) Dollars, to be

paid to the said E. R. Shown, Luther McCarthy,

and E. Shoemaker, the defendants herein, their

heirs, executors, administrators, successors or as-

signs, to which payment, well and truly to be made,

we bind ourselves, our heirs, executors, administra-

tors, successors and assigns, jointly and severally,

firmly by these presents.

Sealed with our seals and dated this 22d day of

January, 1931.

The condition of this obligation is such that,

whereas on the 12th day of January, 1931, there was

rendered by the Court in the above-entitled court

and cause, in the United States District Court for

the District of Oregon, in this cause pending in said

court between J. M. Janssen, plaintiff, and E. R.

Shown, Luther McCarthy, and E. Shoemaker, de-

fendants, a final judgment of dismissal, and J. M.

Janssen, the plaintiff in the above-entitled cause,

has petitioned for and has been allowed by the

above-entitled [61] court, an appeal to the United
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Slates Circuit Court of Appeals for the 9th Circuit,

and a citation has been issued directed to the de-

fendants, E. R. Shown, Luther McCarthy, and E.

Shoemaker, citing them to appear in the said United

States Circuit Court of Appeals for the 9th Circuit

at San Francisco, California, within thirty (30)

days from and after the date of said citation.

NOW, THEREFORE, the condition of the above

obligation is such that if the said J. M. Janssen shall

prosecute said appeal to effect and answer and pay

all costs, if he fails to make good his plea, then the

above obligation to be void, othermse to remain in

full force and effect.

IN WITNESS WHEREOF we have hereunto set

our hands and seals this 22d day of January, 1931.

J. M. JANSSEN,
Principal.

[Seal of the Globe Indemnity Company.]

GLOBE INDEMNITY COMPANY,
By E. L. DORAN,

Its Attorney-in-fact,

Surety.

The within bond is hereby approved by the Court

this 27th day of January, 1931.

JOHN H. McNARY,
District Judge.

Filed January 27, 1931. [62]
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AND AFTERWARDS, to wit, on the 27th day of

January, 1931, there was duly filed in said

court, a praecipe for transcript, in words and

figures as follows, to wit. [63]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court:

You are hereby requested to make a transcript of

record to be filed in the United States Circuit Court

of Appeals for the 9th Circuit, pursuant to an ap-

peal allowed in the above-entitled cause, and to in-

clude in such transcript of record the following, and

no other papers and exhibits, to wit

:

1. Amended complaint.

2. Motion to dismiss amended complaint.

3. Order granting motion to dismiss amended

complaint.

4. Judgment of dismissal.

5. Petition for appeal.

6. Assignment of errors.

7. Order allowing appeal.

8. Citation on appeal.

9. Cost bond on appeal.

10. Acceptance of service.

11. This praecipe for transcript of record.

said transcript to be prepared as required by law

and the rules of this court and the rules of the

United States Circuit Court of Appeals for the 9th

Circuit, and to be filed in the office of the Clerk of

the said United States Circuit Court of Appeals
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for the 9th Circuit, at Sau Francisco, California,

on or before the 23d [64] day of February, 1931.

Dated this 23d day of January, 1931.

H. A. LaBERGE.
JOSEPH C. CHENEY and

ELWOOD HUTCHESON.
LaBERGE, CHENEY & HUTCHESOX,

Attorneys for Plaintiff and Appellant.

Filed January 27, 1931. [65]

AND AFTERWARDS, to ^dt, on the 27th day of

January, 1931, there was duly filed in said

court, an acceptance of service of petition for

appeal, assignment of errors, order allowing ap-

peal, citation on appeal, appeal bond, and prae-

cipe for transcript, in words and figures as fol-

lows, to wit : [66]

[Title of Court and Cause.]

ACCEPTANCE OF SERVICE.

The undersigned attorneys of record for the de-

fendants in the above-entitled cause, do hereby ac-

knowledge receipt and due and timely service of

petition for appeal, assignment of errors, order al-

lowing appeal, citation on appeal, appeal bond, and

praecipe for transcript of record, in the above-en-

titled cause, this 26 day of January, 1931.

JAY BOWERMAN,
Attorneys for Defendants.

Filed January 27, 1931, [67]
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CEETIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Oregon,—ss.

I, a. H. Marsh, Clerk of the District Court of the

United States for the District of Oregon, do hereby

certify that the foregoing pages, numbered from 2

to 67 inclusive, constitute the transcript of record

upon the appeal in a cause in said court, in which J.

M. Janssen is plaintiff and appellant, and E. R.

Shown, Luther McCarthy, and E. Shoemaker, are

defendants and appellees; that the said transcript

has been prepared by me in accordance with the

praecipe for transcript filed by said appellant and is

a full, true and complete transcript of the record

and proceedings had in said court in said cause, in

accordance with the said praecipe, as the same ap-

pear of record and on file at my office and in my cus-

tody.

I further certify that the cost of the foregoing

transcript is $13.90 and that the same has been paid

by the said appellant.

IN TESTIMONY WHEREOF I have hereunto

set my hand and affixed the seal of said court, at

Portland, in said District, this 2d day of February,

1931.

[Seal] G. H. MARSH,
Clerk. [68]
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[Endorsed]: No. 6372. United States Circuit

Court of Appeals for the Ninth Circuit. J. M.
Janssen, Appellant, vs. E. R. Shown, Luther Mc-
Carthy and E. Shoemaker, Appellees. Transcript

of Record. Upon Appeal from the United States

District Court for the District of Oregon.

Filed February 6, 1931.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.




